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THE INDIAN‘i LAW REPORTS
APPELLATE 'OI.VIL
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Before Szr Baszl Scott Kt Ch ief Justzce, cmd M. Justwa Batchelor,
DATTATRAYA VISHNU DHAMANKAR (ORIGINAL PL&I\ITIFF) ’ APPELLANT, v '

'; 4VISHNU: NARAYAN DHAMANKAR AND  OTHERS - (omemn DEFENDANTS), .
RDSPONDENTS.'?

Hmdu Law—Suit for partmon—Decree Sor father ) peyr. sonal debt ot zllegal or.;
cmmoral—Decree to be enforced by sale in executiosd of the entire family estate d ur mg )
fasther 's Ui je~t1me-—Debt cmtecedent to the institulion of the suit. -

-A son brought a snit aga.mst his fa.ther a.nd the father’s credltom for p‘\rhtlon oifi

" his half sharé in certain ancebtral properties and for . declaration that . the incums’.
- brances by way of mortgages created by his father were not binding on him and
E ada,inst his share.” About the ’mme the partmon suit was ﬁled the fa.ther s credxtors -
: .also ﬁled smts to_enforce their mortgages. »

Held that & decree fora personal debt of the father not ﬂlegal or 1mmoral mlght ,f

‘ be enforced by salei in execuhon in his life-time of the entire fau'xly estate,

Meenaksln deu v Immud@ Kanaka.(l) followed.

Fmsr appea,l agalnst the decision of Gulabdas Laldas, I‘1rsb5;

. Class Subordinate Judge of Thana, in Original ‘Suit No. 8

" of 1904; .

. Suit for partition dgainst father and his creditors ahd,td .

- recover free of incumbrances a moiety of ancestral immove:ib_lé
property burdened, by the father with mortgage debts.

One Vlshnu Nara,yan Dhamankar was possessed of- conmder-';

. able immoveable property which was ancestral in his- ‘hands."

‘He' mortgaged some of it to his creditors kmown by ‘ the.
‘surname of Rode for Rs. 12 000- under a reglsteled mmtdave-.:

- deed, dated the 14th November 1898. He had also bouowe&

from his credltor surnamed - Risbud, on the secunty of hlSE

. property, Rs. 5,000 and Rs. 4,712 under two registered miort-

gage-deeds;~ dated the, 20th June 1889 .and 21st June 1896?

“On the 25th November 1903 the Rodes ﬁled a sult No 231

‘-of 1903 aga,mst ‘Vishnu Na.rayan Dhamankar and his: sorr .
: ‘Dattatraya for the 1ecovery of Rs. 17 OOO that is, ‘Rs. 12, 000

’ First Appeul No. 125 of 1906.
(1).(18§8) L.R. 16T A; 1,



VoI XXXVL] 7 BOMBAY ‘SERIES.

~pnnclpal and Rs. 5,000 mterest due unde1 then mortgege of
“the 14th. Novembel 1898, -

After the sa1d sult was ﬁled V1shnus son Dettatraye, on :

the 6th- Je anuary, 1904 brought the present suit, No. 8 of 1904,

aga.mst ‘his’ father . Vlshnu Narayan Dhamenkar as defend?
ant 1, the Rode mortgagees as defendants . 2-—6 the Risbud

'mortgagee as defendant, 7, and three coparceners as ‘defendants

810, ‘alleging that "he,Mhe ple1nt1ff was the only son of -
'defendant 1, that. the propertles in suit were the ancestral
,plopertxes of the famﬂy, that defendant 1 was dddicted to -
“vicious hablts, that allzfhe debts, with which the properties-
‘werd encumbered were. squandered by him in profligacy and .
“vice and no money was ever required or borrowed. for the use .
of the- famlly, that the plaintiff demanded his share in the.
fpropert1es from defendant 1, but he refused to make a division.

‘and -that the mortgage debts contracted by defendant 1 were
not bmdlnnr on the plaintiff. He, therefore, prayed that his
half share* methe properties enumerated in the plaint- be

_part1t10ned off and given over to him Wlth 3 deelara.tmn that.

l'the encumbrances created by defendant 1 by way of mortgages
‘to- ‘the Rodes;” defendants 2-—6," of one set and. to Risbud,

) defendant 7, of the other; were not bmdmg as agelnst h1m and-.

4on his share in the properties. ~ . . .

Defendants 1 and 810 did not defend the smt though they

Were duly served with’ summonses ‘

“The Rodes, defendents 2—-6 denied tha.t defendant 1. ﬁed ‘

spent the foans advanced by. them for immoral purposes and
answered mter alia that he' borrowed - money _for pa.ymg

a,ntecedent debts and for satisfying decrees passed agamst him.
“for the expenses of plaintif’s marriage and other ceremonies .
“in the family, that plaintiff and defendant 1 were colluding. to

“defeat their, moitgaﬂe rlghts and that the suit having been

‘{‘1nst1tuted with notice and since- the mstltutlon of thelr sult
vjNo 231 of 1903, was not maintainable.

Defendant 1, Rlsbud mortgagee, who had “filed tWo su1ts

L‘:Nos 9192 and 214, on the 26th and 27th August 1904 uespec-

’ tively, raased substantlally theé same defences

o
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The Subordmate J udge found tha,t the plalntlff wa 'entltled;‘

"to the share claimed by him i in ‘the pla,lnt thmt the. pla1nt1ff did*

" DATIATRAYA :

~not prove - that- defendant ‘1 had, by .. contracting *debts #for
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immoral purposes,. crea,ted charges on the propert1es m dlspute;
and that they were, therefore ot blndmd on h1s share, that the,

- suit was memtamable and that the plamtlﬁ Was entltled to a,f
‘half share in- the. propertles in, surt sublect to~ the mortga,de
' encumbrances created by defendant 1 yHe therefore, p&SS‘ed»
‘a decree in the followmgjerms

. The order therefore s that the, plamtxﬁ Da.tlatmya be declared entitled to one-halﬁ
share i in the propemes de*ccnbed in the schedules A, B G a.nnexed to the pl’unt ag.’
formmg the estate of the fannly of Vishnu Narayan Dhamankar thiat he be aﬁbtted

“and be put in possessmn ‘o his - moxety by actual dmsmn by metes’ ands bounds :

subject to the encumbrances” ‘created - “respectively |in favour of defendants 3 .to. 6"
of one-seb and defenda.nt 7-of the" other- by - their respectlve deeds of - mortgace,

* exhlblt 42 of Suit No..231 of 1903 and exhibits 25, and 26 of Suit No 214 of 1904, on,

such of the pla.mt-propertres as a.re mortcra.«ed by each of them The plaintiff must .
bear lus own obsts and those of the defendants 2t0 7 as ome sef: except those otherw;se

_ " ordered must eoma’ “out: of the plamt-propertles The other defenda,nts ‘st bear
. then‘ o wn ¢osts. :;

The plamt1£f appealed

" Raikes with:K: N. Koy yagji-for the appellant (plaintiff) —The
law stated . bthhe Subordinate, Judge -under the anthorities-
cited is correct. Bubt we contend that: thls ‘statement -of the::

-law @nd the authorltles cited are. not apphceble ta’ the present

case. The authorltles are to ‘the. effect ‘that. ‘the son is- not
bourd to pdy the. fathers debts lf some connectlon 1s. shown
between the. fa.thers debts and hlS 1mmomht1es i In the
,present case such connectlon is shown. - (Ev1dence dlscusse ’
Besides where an ahena,tmn or mortge“e is not for an: a,ntecedent'
debt but for a debt mcurred at the. t1me of the ahenatmn °0r_»

Mata Pmsadm Venkatm‘amanaya Pantulu v, Ve nkatammana"

ADoss Panfuhom ~ Here the mertgages Were effected tc secure:
’ present adveuces and not. antecedent debts *

M M Karbham for respondent 1. (defenddnt 1)

: (l) (1909) 31 All. 176» (21&(1905 29 l\hd 200.
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- ; th: P B Shmgma for respondents 2—-6 (defend-
,anb: ~6);.f——-—The evidencs fails to “establish- a - connection

) between the fd,ther s debts and his immoralities.” An antecedent.

; debt is one’ Whloh is antecedent to the institution of - the -stit::
'Khul?,lul kamzn V.. Gobind Perah'mu) K@shzm Pershgd-
’Ohowdh:y Vo T@p(m Persharl Smgh(z) ‘ :

<D A, Khme Wlth P P. Khare for 1espondent (8 (defendant 7).

bcorr C.J.:—The. pl\ammff in this suit prays for his half
jhare m certain- ancestral: propermes upon’ & partltlon a,nd'
. claims a declaration that incumbrances created by his father,
the first defendant; ‘by_way of mortgage in favour of two sets _

) of. defenda,nts namely, the Rodes and Risbud, are not bmdmg
as addﬂnsﬁ hlm a.nd on his share in the properlnes '

The Iearned Subordma.te Judge ha.s held that the plamtlﬁ'

: _1s entifled to have his half share in the propertles described in

" the plamt partlmoned and put into his possession but’ sub]ect
‘to' the mortgages created by exhxbzt 42, a mortgage of the
14th of November 1898 for Rs. 12,000 in favour of the Rodes and
eXhlbltS 25 and 36 being mortg&des of the 20th of June 1889

’ ’_a,nd the 21st of June 1896 in favour of R1sbud for Rs 9, 712

N < The morto“a,dees in each case have filed suits to enforce then

L mortﬁa.ges n consequence of the institution of this partition :
-+ suib and by consent the evidence recorded in thls suit is to be

R ta.ken as ev1dence in the mortd&de sults

- The plamhff’s case is put in this Way he says that the'

| annual profits of the family pxopertles amount to nearly Rs.3,000
" on the'average and that the family expenses only absorb about
one half of that income, and that any sums borrowed by the

. firs® defenda,nt upon mortgage cannot-have been for family *

neceSS1t1es but must have been for immoral purposes such as

- the support of prostitutes and the expenses of natches - and

e other tamashas.
*

- The learned Judge who has dlscussed the ev1dence Wlth -

L gre&t care and thoroughness has come to the conclusmn tha.t

v %

:'(1) : 1892) 20 Cay, 828,.. L@ (1907) 84 Cali {35,
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celtaln sums were spent by tha ﬁrst defenda.nt upon tha
support of a prostltute named Jivi and Ther houeehold and on’

- jewellery and clothes for her. a,nd in the- expenses of tamashas:

and other revelry; but he is unable to arrive at any conclusionas

- -to the amounts which were borrowed from the different credltms
~fér these purposes. - The amounts due upon: the mortgages - of -
" “the Rodes and Risbuds above 1efer1ed to amount to upwards, of
Rs. 20, 000 but there is no. evidence to ),>how that anythmg hke
‘that sum was spent upon such mmloml pmposes as. have

' been descrlbed L . : S

M3

One Wltness Ramchandra. Vlshnu Bha,awat goes 50 far as’ to

- gay that Rs. 6,000 was borrowed from Rode and a similar sam
. from Risbud and handed over to Jivi. - But the learned J udge
.does not believe his evidence, and . we think there is good
_ground for the strictures which he passed upon it. Another
‘witness Vlshvanath Gokhale says that money was borrowed
from Rode in small gums from time to time for Jivi, and the
.money was expended in the purchase of clothes from one or

other of the mortgagees. The learned J udge however cha.ra,c~t
terizes hIS evidence as palpably fa.lse and we are not prepared
to. dlssent from thls estimate. - - o :

The conclusion arrived at by the Iowel Court is tha,t J 1v1 '
the prostitute was in the kesping of Vishnu for 17 or 18 -years; -

_“that her sister Baji was also a prostitute and lived with her f01
“about 6-or -7 years, and. that during the whole period - of..

intimacy between Vishnu and Jivi he maintained. her: house-
hold at an expenditure which cannot have been less. tha.n‘
Rs. 400 a year, that it is also established that Vishnu'was

" fond of tamashas and indulged in them at Jivi's house at ‘his.
own expense. . As is pointed out by Counse] for the appe}lant
‘an egpendlture of Rs. 400 a year for 17 years with simple-

interest at six per cent. would- amount to half the sum due.

-upon the mortgages. The difficulty, however, which:lies in
_his way is that we have two sets of mortgagees and that.it is
imposmble upon the evidence to ascertain whose advances were”

applied for the benefit of Jivi and the tamashas.  There' is 1o

dooumentaxy ev1dence to show that any sums were consclously

.- i O . \_.;
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a.dvanced by elther of the mortgagees for immoral ‘purposes.

“a.nd there is ewdence that a considerable amount of- money
: amountmg in the- ]udgment of- the Subordinate J udge to not

less than Rs. 12,000 was borrowed for family ceremonies. ‘It

is also proved that the first defendant was & man in a leadlng

position in the small town in which he lived who was obhged
1"kto indulge in the certain amount of hosplta.hty -The plamtlff
- ‘and his father have greatly added to the dlfﬁculty of ascerbammg
" the objects of the various loans taken from thé Rodes and
~ Risbuds by suppressing the ac count-books relating to the fa,mlly'
' a.ffalrs which it ‘is conclus1vely established” were in ex1stence
. prior to the date of the suit. If all this money had been

._borrowed from. one money-lender upon mortgage it mlght be‘

poss1ble to give some rehef to the plalntlﬁ' But - in the

cn‘cumsta.nces of thls case we do not think that he ha.s been-

able to esta,bhsh more than was estﬁbhshed in other reported
‘cabes in which it has been proved to the satisfaction of the
Court that the father who has executed -the mortga«res was
, addlcted to xmmorahty and extra,vagance, without any evidence
belng forthcommg of connection between the ‘particular loan
* and the immoral expenditure. As examples wemay refer to the

cases of Chintamanrav Mehendale v. Kashinath® and Bhagbut

: Pershad v. Mussumat Girja Koer@) .

It has however been argued on behalf of the plalntlﬁ tha.t

. Where property ig transferred by way of mortgwde to- secure a

. presént advance it is not an alienation’ for an antecedent debt

-and that therefore the creditor cannot ‘claim  that the interest

of the son shall be’ applied to satisfy the debt of the father

- unless tha,t debt is: shown to have been mcurred for fa,mlly
necessmes ' : S

In our opinion, however thls questlon was finally demded

g0 far as this Court is concerned in the case of Chinfamanrav
. ‘Makendale v. Kashinath® already referredto. In that case the
" plaintiff brought a suit against the son of the deceased mortgagor
to recover the balatice of a debt due on a mortgage-bond by sale
..or foreclosure The defendant pleaded that the loan was

g (1889) 14 Bom. 320, "+ 1888) L R. 15 L. A.99.
B 1226—10 - s :
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contracted without his knowledge and for immoral purposeé
and that his share in the mortgaged property could not be held
'a{nswera,ble for the debt.” The Subordinate Judge awarded the
plaintiff's claim and directed that the mortgaged property be
sold. The decree was confirmed in appeal to the High Court.
Sir Charles Sargent-in delivering the judgment said (p. 324)—
“In Luchmun Dass v. Giridhur Chowdhry®the effects of the deci-
sions in Kantoo Lall’s case® and Suraj Bunsi v. Sheo Proshad®.
were considered by a Full Bench of the Calcutta High Court,
and the Court held that the loan for which the bond was passed

" by the father, ag stated by the reference, was an antecedent

debt within the contemplation of the propositions set' out in
Suraj Bunsi’s case, and that (as shown by the first question

- referred) although ‘on the one hand it ~was not proved that

there was any necessity for raising the money, nor on the

 other that the money was raised or expended for immoral or
illegal purposes’; the mortgagee was at any rate entitled to a -

decree directing the debt to be raised out of the whole ancestral
property, including the mortgaged property.” He then referred
to the well known passage in Mussamut Nanomi Babuasin v.
Modun Mohun®. * Destructive as it may be of the principle of
independent coparcenary rights in the sons, the decisions have
for some time established the principle that the sons cannot set
up their rights against their father’s alienation for an antecedent
debt, or against his creditors’ remedies for their debts, if not

" tainted with immorality.”

Sir Charles Sargent then said that the Court agreed W1th
the statement of the Court in Jagabhai v. Vijbhukandas®
that the effect of the Privy Council decision in Nanomi,_
Babuasin's case® was “that the father’s disposition of the
family estate, or a disposal of it under proceedings taken
against the father alone, is made to affect the son’s as well as
the father’s interest, except so far as the son can establish, in a
proceedmg taken for that puropose, that the voluntary disposal-
was made under clrcumstances which deprived the father of

- (1880) 50a1 855, . . . . (). (1879) L, B. 6 I A. 8.

@ (1874 L. R. 1 1. A. 831, @) (1885) L. R. 181. A. 1 atp 18.
: . {5 (1886) 11 Bom, 37 at p. 41,
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- the dlsposmcr power or that the enforced disposal was on-

account of an obhga,tmn to which the son was not subject.”

The passage in Nanomi Babuasin’s case® above. referred to
-does not in terms lay down & rule for -cases in which the joint
- ancestral property has become the subject of a'claim under a
‘mortgage by the father. Itis regarded by the Privy Council in
Bhagbut Pershad v. Mussumat Girja. Koer® as adopting the
'pmnmple laid down in Seraj Bunsi Koer v. Sheo Proshad Singh®
‘where the Court deduced from Girdharee Lallv. Kantoo Lall®.
the prpposition that when joint ancestral property has passed

out of the family either under a conveyance executed by a '

- father in consideration of an antecedent debt or under a sale in
execution of a decree for the father's debt his sons by reason of
their duby to pay their father’s debt caunnot recover that
property unless they.show that the debts were contracted for
immoral purposes and that the purcfxa,sers had notice that they
Were so contracted.

It is pointed out in Kzshun Pershad Chowdhry v. T'bpa,n .

. Pershad Singh® that the cases of Mussamut Nanomi Babuasin v,
Modun Mohun® and Bhagbut Pershad v. Mussumat Girja Koer®
do not lay down any rule inconsistent with or materially
different in principle from earlier decisions of the Judicial
Committee which were cited in argument before the Full Bench
- in' Luchmun Dass v. Giridhur Chowdhry® and that the
decision of the Full Bench has been uniformly treated as binding
in' Caleutta in spite of the later Privy Council cases. In
Bombay the relief awarded to the plaintiff mortgagee has not
been confined as in- Calcutta to a mortgage decree against
the father and a simple money-decree against the sons for the
balance unsatisfied on the sale under the mortgage decree.
As observed in Khalilul Rahman v. Gobind Pershad®, the
vesult of the Full Bench case seems to be that “ debt ” in the
case of a proceeding by suit means “ debt antecedent to the

‘institution of the suit ” if it is necessary to have recourse to the -

(W (1885) I.R. 13T A 1atp.18. - ) (1874 L. R. 1 T A, 821,
© (1888) L. R. 15 L. A. 99, () (1907) 34 Cal. 785.
® (1879) L. R. 6’1 A, 88 at p. 104, (6) (1880) 5 Oal, 855.

7 (1892) 20 Cal. 328, -
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s 21911 - *‘canon in Sumj Bunsz s ca,seﬂ) It is now estabhshed that &
" DATTATRAYA decree for apersonal debt of the father .not - illegal or- 1mmora,1
V‘svm“’ may be enforced by sale in execution in his life-time of the entlre

- Vemvu  family estate: Meenakshi Naidu v. Immudz Kanaka(z)

" NARAYAN, -
: ‘ The only difference between thisand the: Ca.lcutta. Court is one
‘of practice.. Shall the mortgaded estate be sold as a-wholein

order that the proceeds may be applied: in. satisfaction: of the

debt or shall it be sold piece-meal, frst. the interest of the

father and then if the'proceeds are insufficient the interest of

the sons ?- The advantage of the parties would in mos} cases

. -we think be best attained by a single sale. There may how-

’ever be cases in which the Calcutta practice: would be the best.

o

" 'We confirm the decree of the lower Court and dlsmlss the
appeal with costs. - ~ .

In appeals Nos. 126 15}3 and 127 of1906 Mr. Coya.p on
behalf of his client Dattatraya Vishnu Dhamankar undertaking
that if on his father’s interest in the family properties being
put up for sale the bids do not reach -an.amount: sufficient to -
satisfy the claims of the fortgagees, he will agree that the inter-
‘st of his client, as well ‘as that of his father, shall be put up- for.
sale, we order that in the first mstance the mortgagees are
entitled to an order for sale of the interest of the inortgagor
in the family properties, in default of the satisfaction of the
‘decree within three months. The mortgagees are entitled to

" interest at. the rate of six per cent. per annum on the- mortgage-
up to the date of realization. With the “above modlﬁcatlon
‘we confirm the decres of the lower Court, O

The mortgagees are entitled to- add thelr costs of the appea.ls ’

B to the mortgage-debt ' '

In appeal No. 128 of 1906 We modlfy the decree of the lower

- Court: by a.wardmg to the ‘plaintiff interest at the rate of six
per cent. per annum.on Rs. 4,508-9-9 out of the amount decreed
_up to the date of realization and otherwise confirm the decree.
Respondents 1 to 4 to get their costs of the appeal '

' Decree conﬁrmed.

- e i . . ‘G. B, Re
(t; (1879) L. R, 6 1. A, 88 at p. 104.. - (2) (1888) L. R.161 A. 1.
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