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i execu’mon for a,:month and a half before h1s ob]ect1ons ha.d

"1s by a,ttachment and sale of the property. The. ‘execution of -
. the decree had commenced by the. attachment ‘We think that

 this was unlawfal and not merely 1rregu1ar as the ob]ectmns '
' f‘of the judgment-debtor had not been ‘heard.”

" heen’ ﬁna,lly heard. The attachment was effected in- the"
manner most pre]udm:la,l to ‘the reputation of the defendant by
,the open seizure.of the goods in his shop. . It has been held,
however by the lower Courts that although the prov1s1ons of
'.,'the Code have been violated to the great prejudice of the
: ’defendant it is a mere 1rregu1ar1ty and the proceedings in attach- -
‘ment should not be set-aside.  'We. cannot agree in this view.
_The: 1e01slature has pro%‘zded in express terms that the decree )
- shall not be: executed until the ob]ectlo_ns h_a.ve been heard.

One of the modes provided by the Code for execution of decrees

We, therefore, set aside the order of the Iower appellate Court '

‘and. dismiss the darkhast W1th costs ‘throughout upon the

- decree holder

. Order set aside.
G. B. R.
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APPELLATE CIVIL

Before Sw Baszl Scott, Kt., Chwf Justice, and Mr. Justwe Batchelor.

THE AHMEDABAD MUNIOIPALITY ‘(oR1GINAL DEFENDANT) APPELLANT, ¢,

. RAMJI KUBER (0RIGINAL Pmmmmr) RESPONDENT,* .

‘Dzstmct ‘Municipal Act (Bom. Act III of 1901}, section 96, sub—sectwns (2), (8) (a),.
(4) (a) (i) ard (5)0)—Application to MMunicipality to reconsiruct a house,

. building balconies—** Pérmission note® to rebuild the house—Permission {o build

. balconies indefinitely delayed—Building of balconies—Indefinite delay inconsistent

with the District Mumazpal det (Bom. Act III of 1901).
On the 8rd July 1908 the plaintiff apphed to the Ahmedabad Mumcxpahty for

. -" permission to reconstmct his house, building balconies on its two sides. - On the.

T *Second Appeal No. 909 of 1909,

S ¢V Sec’mon 96 sub-seotions (2), (3) (a), (4) (a) (1) and (5) of the sttuct Mumcxpa.l ,
ey (Bom. Act IIT of 1901) :—

96, * (1) Before beginning to erect any buxldmg, or to alter extemally or add to

- any exxstmg buzldmg, or to reconstruct any projecting portxons of a bulldmg in

s .
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. :1911. ) 25th July 1903 the Mumclpahty fssned:a™ permlssmn note i g1v1ng the plalntlff :

—"“‘ permrssron to robuild his house and mformlng him' that as reger&s the bmldmg ;

Ag}fgﬁfx) .of the balconies his apphcatxon was ‘placed before the Munagmg Gommrttee ‘and ;

_ PALITY - “that until the permISSIOI’l was"granted-hs must not do any .work in that respect -
V.-

Bartir '_ The plaintift-not having heard from the Mumclpahty, “he built the: ba]oomes _On .
- 'RupeR, - the 4th August 1904 the Mumclpa,hty called upon-the plaintiff to remove the -
o " ‘balconies, and - his application to the Mumcrpahty to reconsider’ thelr decrslon 7
" having failed, he brought a suit’ aga.mst the Mumcxpahty for an m]unctlon restmln- ’
ing them from removmg ‘his balconres -

V- ) - ~

. L . ' D N~ ol -
rospect of which the Mumclpahty is empowercd by scctron 92 to enforce 8 removal
-or set-back the person intending 5o to build, alter or add shall give to the Mu:ucr—
pahty notlce thereof in writing, and shall furnish to them, af; the same t:me 1f '

oy :

requrred by a by-law or by a spec1a1 order to do so, .

% (a) ﬂle sanad, 1f any * “:j.v * . * .:’ . ..‘,‘ -

(b)‘a.plansbowmgthelevels ‘..*9‘“ Lo o

1(2) The Mumczpahty ma,y issfie fuch orders. not mconsrstcnt wzth ﬂl]S Act as
s bhey think proper with referénce- to the work proposcd in such notxce, and may’
cither give permission o erect or alter or add to the bulldmg according to ‘the '
plan and mformaduon furmshed or may 1mpose in writing. such conditions.ag to B
- level; dramage, sanitation, materials or to the dimensions and, cubmal contents -
. of rooms, doors; windows and apertures for ventilation, .or w1th reference - to the
‘location of the building ufrelatxon to any street exxstlng or projected, " as they
think proper, or may direct that the work shall . not be. proceéded . with unless and
until all questions conuected with the respective locatron of the burldxng and any
such street have been decld ed to thelr satlsfactlon cele

(3) Before issuing any orders under sub- sectlon (2) the Mumclpehty ma.y, -
: thhln one month from the receipt of such notwe, either igsue, : i

(a) a prowsmnal order dxrectmg that for 2~ penod which sha.ll not - be 1onger_’
"thah orie month from the date of such order, the mtended Work shall not be
proceeded thh or : .

(b) may dem?and further partxculars. .

-(4) A bulldmg proposed in a notwe grven under sub-sectron (1) may be proceed-'
ed ‘withi in such manner, as may have been-specified in ‘such notics, - as is ‘not:

. “inconsistent with any provision of this Aot ot,of any by-law for the tlme bemg Jn’
force thereunder in the following cases, that is to say = -

" (a) in case the Municipality, within one month from the reempt of the nohce.,
grven under sub- sec’mon (1),11ave ne1ther e ; )

(n) issued under sub~sectxon (3) any provxsronal ordet or any demand fo urther
pa.rtmulars. C f ’
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5 _eld that the plamtxﬁ was entltled to. succeed, ’There bemg no subsxstmg ' 1911. '
provmmnal order referred to'in section. 96, sub-section (4) () (ii) of the District ~m
Mummpal -Act- (Bom. Act-IIT of 1901), the plaintifi was entitled to the liberty. ~ Munror..
of proceedxng allowed by ‘sub-section (4). After the expiry.of éne month the order”. - PALITY :
a,s to the- balcomes was’ spenb 4nd the plaintiff became ent:t]ed to proceed with '

SR A
" Ramgr
the proposed Work

KUBER, -

Per C’uman’n-——Under the Distriet Municipal Act (Boni, Act TII of 1901) an
apphcani; iy’ not to be restrained from proceeding w:th his work merely because &
prowsmna.l order, which is exﬂpreSSIy hmlted to one. month may have been 1ssued
months or éven years, earher. 75 ’ : :

An order dlreotmg 1ndeﬁmte dela.y is 1nconsxstent w1th the Dlstnct Mumczpal
Act (Bom. Act III of 1901). . :

SECOND appeal aga,lnst the. dec1s1on of D." G, Medhekar; -
Addltlonal First Class Subordlnate Judge of Ahmedabad Wlth
appellate ‘powers, reversing the decree of K."K.:Sunavala,
-Additional Joint Subordinate J udge

" The plaantlﬁ sued for an 1n]unct10n that the defendant
Mumclpahty should not remove or cause tobe removed the
“projecting balconies which the plaintiff had attached to his
Louse and costs. The pla.mtlff alleged that he -rebuilt his-
“house’ ‘afted g1vmg ‘notice to’the. Municipality in 1903 ‘and
-attached the pro]ectmg balconies to its;south” and east about "
16 feet above the ground, that the construction of the balconies
“was not'in any wise opposed to the Municipal Act of its by-
laws that he had obtained permission for the constructlon of
hlS house Wthh he understood, included permission for build-
[ing balconles, thdt if that had not been so, defendant’s Inspector
Who was: present at the buﬂdmg of the balcomes Would hzwe

A(5) EWhééve)_S begins or thakes aﬁy building or alteratiqn or addition without
* giving the notice required by sub-section (1), or without furnishing the documents
Voi' oﬁording the information above prescribed, or except as provided ; in sub-section
(4), without a.waltmg, or in any manner contrary to, such legal orders of the
Mpmcxpahty as may be issued under this section, or in any other respect contrary
~-to the provlsxons of this Act. or of any by-law in force thereunder, shall be ‘punished-
w:th fine whick may extend to one thousand rupees ; and the Mumcxpahty may

(a) direct that the hui‘ldmg, alteration, or a.dthtmn be stopped
" a.nd"‘

(b) by wntten notlce require such bmldmg, alterahon or 'addxtwn to be altered
or demolxshed as they may deem necessary, B - -
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entL adv1sed plamt1ff to apply for a separate permlssmn for ‘the

" -'Axﬁmmmp “balconies andthat the defendant ‘was- attempting to remove the .
UNICI-

- Cpammy balcomes, hénce the suit.
, Rf{m.- _ ¢ THe defendant rephed that not only had the pla1nt1ff bullt
+ KuBsE, .. "the balconies W1thout permission, but he- ‘had dore so in"opposi-:

Low

tion. to the express injunction agamst building them, that the
" permission for the building of the house did not include’ ‘that
for the balconies, and the plaintiff cor},ld not linderstand it to be
- 50-because the permit - glven h1m expressly forbade h1m from‘
' erectmg the balconies. - RIS
» - The Subordmate Judge found that the pla1nt1ff’s balcomes
- were not legally constructed . and that the Municipality Was
ent1t1ed o remove them. He, therefore, dismissed the smt :

- On appeal by the pla1nt1ff the appellate Court reversed the~ ,‘
;deoree and allowed the claim., - ,

The defendant Mumclpahty preferred a second appeal
L A Shah for the appellant (defendant Mummpahty)
- T. R. Desm for the respondent (plaintiff). -

BATCHELOR, T —On 3rd July 1903 the pla1nt1ff who is the :
respondent before us, applied to the defendaﬁt Mun1c:1pa11ty__p
for permission to reconstruct his house,: bulldmg balconies on. -
the southern .and .eastern- s1des -On. the 25th July 1903 the.
Mumcrpahty, by the ertten « perm1ss1on note,” Exhibit 33, -
gave the plaintiff permission to rebuild his’ house' accordmg fo-
the. plan submitted, but in the body of the note no reference;
was made to the questiod of the proposed balconies. This. .
omission was, however, supplied by a postscript, which ran as :
follows :—* As regards the bulldmg of “balconies, your apphca- .
/tion is placed before the Managing: Comm1ttee for, decls1on :
“whether the permission should, or should 'not, be granted
‘Therefore until this permission. is granted you must net do
-any work in this respect.”. Then for a’ per1od of practlcally:
“one year, 4. ¢., until the 15th July 1904, the Munlclpallty did
nothing, having, we are 1nformed lost or mislaid the papers '
At some- time during this protraoted interval the pla1nt1ﬂ' built"*
his balconles a8 proposed Thls was' reported‘ to the Mumcl-j;

-~
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}pahty on »19th J uly 1904, and on the 4th August f0110W1ng that -

‘body calléd upon the plaintiff to remove the ‘balconies.’. After -

f1estra1n1n0‘ them from removing his balconies.
~In the COurt of first instance the suit was dlsmlssed Wlth

"Jcosts .the. Submdmate T gdge s decision being - based upon the. -
‘broad ground that the stfuctures had been erected although,

the Mumolpa.htys permission had been expressly. withheld.

;»It was 1nferred that the circumstances justified the apphcablon i
“of” those ’ ‘powers .of demolition which are conferred on the

f'Mummpahty Dby sub-section (5) of section. 96 of the Bombay.
i Dlstrlct Munlclpal Act 1901

. The plaminff appealed to the Dlstuct Coult where the
erarned Subordmate Judge, A. P., made a decree in his favour,
being of opinion_that the Municipality’s order of 25th July
11903 ‘must be considered. as a provisional order- issued under
gub- sectlon -(8) (@) of section 96, and, in consequence, not
nvahd beyond :) pemod of one month from the date of its issue. -

Aga,mst this®decree the present appeal is brought by the’

;:Mummpahty, and on their behalf it is contended that the order -
of 25th July 1903 should be referred to sub sectlon (2), and .

.not to sub section (8)" (a) of section 96. We are, . however,
“of opinion that the order is not one which could - have been -

,15‘5,?16& under sub- sectxon (2). That sub-section provzdes for
a variety of orders which may be paSsed by the Municipality;

but -the only words in the sub-section which, we think, could
. conceivably be invoked in aid of the particular order in ques-

~ tion are-those which empower the Mnmmpahty to issue “such

- orders not inconsistent with this Act as they think Dproper with
f ,reference to the work proposed ” But in our opinion an order
. directing an 1ndeﬁn1te ‘delay—in this case a delay extending to
 one year—is 1ncons1stent with the Act. That, we think, is
- ‘made clear by sub-sections. (3) and (5) which, in .allowing" the-
;,:vlssue of a provisional order, stnctly limit its duration to one
" ‘month, and penalise only a person Who beglns to bulld Wlthout :
om 1226—9 -

Coetein
" AEMEDABAD
_-a,n unsuccessfnl petition to the Municipality praying- them ™
to. recon51der ‘their decision, the plaintiff brought this suit in -
'i’Whlch he seeks. for' an injunction against the Mumclpahty ‘

mecr- ;
| PALITY -
.

) Rum:

Kuszg, °
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aWaltmg the legal orders of the Mumclpallty 1ssued under]
séction: 96 Readmg the: sectlon as a whole;:we have no doubt -

“‘that one of ‘the objects of the Leglslature Was “to dlscounten-
- ‘ance ]ust the kmd of umeasonable dllatormess Whlch this case
o ‘1llustrates '

Then 1t was: argued ‘for the Municipality that the order of

95th I uly 1908, even'if it does not fall Wlthm sub- sectlon (2) ‘
B certamly cannot be ascr1bed to sub sectlon ‘3) (a) because ‘the
'prov1s1ona1 orders contemplated by this latter sub- sectlon must
be ‘passed - by the Mumclpahty “before 1ssu1ng any: orders
vjunder sub- sectlon (9);” whereas’ in thls case we have but a‘
’ smgle set of orders ‘embodied in the “ permission note ” of 25th’

July. “Even~ if this- argument were sound, however it would

* be no answer to the plaintiff, for the only result Would be that

the: orders. would be invalid .as falling - outside th provisions
of- the Act altogether -But it appears.to-us that the argument

s not sound. . We thlnk the true.view of these orders, and the.
- view- most: favourable. to the Mumclpahty, sto regard theém

as consisting of two distinct: and severable' parts. *The main -

‘body .of the communication - ‘may rightly be referred - to- sub- .

section (2) inasmuch as it conveys perm1ss1on to. reconstluct”

~ “the house accordlng to the plan subject, to certain condltlonsl
- But the’ questlon of the balcomes was treated by the Mumcl-
* pality as a: ‘separate matter and their ordel in ‘this respect:
- must be referred to- sub-section- (3) (a) if it is to be regarded“
a8, possessmg. any. legal vahdrty at all under ‘the Act o Jt 1s_

a temporary or prov1s1onal order’ dlrectlng that the 1ntended'l‘
wotk shall not be proceeded with until the Managing Com-:
mittee have dome to a declsmn and the only authority discover-

“able in the Act for’ such an orderas sub-section (3) (a), Whlch .
"prowdes for the issue of “a prowsmnal‘order dlrectlng that -
for apenod which shall not 'be longer than one ‘month from -

‘the date of such order, the mtended work: shall.not be procéeded -
Wlth n AR

No dlfﬁculty is. created by the fact that prov1s,1onal orderu'

.v}must precede the issue of any, order- under - sub-section: (2)
cbecause no order under gub- sectlon (2) was: 1ssued in regard to
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Tf_fthe balcomes It follows thelefore that a,fter the explry of
-_one month thls order as to the balconies was spent, and underrv
. sub- sectlon (4) the plaintiff thereupon ~ became entitled to -
‘gproceedwwzth the plopOSed work ; for sub-sectzon @ enacts .
: pphca,nt sh:ﬂl be entitled to proceed with his 1ntended

.‘h’ilwork in case thé Mumclpahty, within one month-from the

f-;‘recelpt of the notlce or’ appﬁcatlon ha,ve nelther passed orders .

-iunder sub-sectlon (2) nox.issued under sub- section . (3) .any

*provrsmnal order. -No orders- under sub- sectlon (2)- were passed
- as.to these balcomes and-though, no doubt, & provisional order
3 had been issued. a- year prev1ous1y, we cannot think-that. that
order had, under the section, any power to restrain the plaints
’:;15 from buxldmg For by the very nature’ of it as defined mf.
Asub sectlgn 3 @, 1ts operation was limited to the penod of
one month, and ‘sub- section (5), v@hlch deals W1th cases Where_-

an - apphca,nt is ‘bound to await further orders, is careful to

provide that such orders must be legal ordets. We- take it, _

“therefore, that. under the Act an applicant is not-to be restrain-

‘ed from,proceedmg with his work merely because a provisional:-
order, which is expressly limited to one month, may have, ;been:.

1ssued months or even. yefms earlier. . Thus, in order to avoid

plam contradmtwn and to give effect to the sectlon as &
“whole, .we must read the words “ any prov1s1ona,l order ” in

sub- Section (4) (a) (i) as referrmg only toa subsmtmg prov1-
s1onaM1de1 Thele was ‘no such’ order in ‘this case, aud there-

fore the plaintiff was entitled to’ the llberty of proceedmg '

allowed by sub- sectlon (4)

-

We afﬁrm the declen of the Comt below and dlsmlss 'ohls::

appeal thh cost;s
Decree aﬁi1 mcd

GBR.,
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