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’

Before Sir Busil Scott, K¢., Chief Justice, and Mr, Justice RBussell,

" 1912 HIMATLAL MOTILAL sxp ormezs (Lecar REPRESENTATIVES QF
March 12, or1GINAL DEFENDANT 3 AND DEFENDANT 4), APPELLA NTS, 2. VASUDEV
GANESH MHASKAR alics GANPATI BOA AND OTHERS (onmmu.

PriYNTIFF AND DEPENDANTS 2 AND 3).%

Agreement by defendants 1 and 2 to sell property to plaintiff - Subs‘equent
sale by the same defendants to defendants 8 and 4—Suit by the plaintiff
JSor an order o execute a registered sale-deed and for possession—Burden
of proof on defendants 3 and 4 to show that they were purch asers for valu®

. and bonk fide and without notzce . .

Defendants 1 and 2 having agroed to sell their property the - plaintiff,
they subsequently sold the same property to defendants 3 and 4. : ,
In a suit brought by the plaintiff for an order to execute a dsed of sale

and also for recovery of poasession of the property.

= Held, conﬁrmmg the decree awarding the claim, that defendants 3and 4
having contracted to purchase the property from the same defendants who
bad contrasted to sell it previously to the plaintiff, defendants 3 and 4 were
bouna to show three things, namely, that (1) they were purchasers for value
and (2 bond fide, and (3) without notice. The plaintiff under his. conlract
having a prior equity was entitled to succeed. :

One Who owns property subject to a charge can, in general convey no
title higher or more free than his own and it lies always on a succeeding
owner to make out a case to defeat such a prior charge.

Frrsr appeal against the decision of G. V. Saralya, TFirst
Class Subordmate Judge of Ahmedabad in Original Suit No 417
of 1906.

The p] amt alleged as follows :—

'~ The village of Godadra situate in the Halol Taluks in- the
district of Panch Mahals was the inam of defendants 1 and 2-
who on the 9th March 1906 agreed to sell it to the plaintiff for
Rs. 36,251. The defendants on the same day passed to the
plaintiff a “Banakhat” (agreement) on a stamp paper of one
rupee and the plaintiff paid to them Rs. 101 on account of earnest-
money. The plaintiff further gave to the defendants a Kabuliat
(undertaking) of a ‘respectable money-lender named Jethalal

* First Appeal No. 14 of 1910,
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Harlochan and under the terms of the Kabuliat the defendants -

were to receive the remaining amount of the purchase-money
- after they had ‘executed a regular deed of sale and had deli-
vered possession of the villige and also after the village had
been transferred to the name of the plaintiff.. Owing to the
sald undertaking by Jethalal he passed to the  defendants a
chithi (note). The plaintiff aid ell that he had to do ui®er the
contract when he gave Jethalal’s Kabuliat to the defendants
and was slways ready and willing to perform his part of the
" contract, but the defendants failed to pass to him a regular
registered deed of sale though they were repeatedly asked to
do so. The plaintiff subsequently learnt that the defendants
had dishonestly sold:-the said village under a registered deed
for Rs..40,000 to defendants 3 and 4, who had knowledge {from
the very beginning of the plaintiff’s agreement of salo, dated
the 9th Maroh~ 1906. The transaction of defendants 8 and 4
was, therefore, null and void as against the plaintiff’s agree-
.ment. The village in suit being adjacent to the plaintiff’s
_village called Goraj the plaintiff had the right of pre-emption.
The plaintiff, therefore, brought the present suit basing . his
" cause of action in May 1906 for an order to defendants 1
and 2 %o execute a deed of sale relating to the village of
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L Godadra and to get it registered. He further. prayed for the
delivery of possession of the said village to him and for .

an injunction restraining the defendants from causing any
obstruction in gotting the village transferred. to his namein
the Government records. The plaintiff sued also in -the
alternative for recovery of Rs. 10,000 as damages and Rs, 101
paid to defendants 1 and 2 as earnest-money '.lhe plamt was
presented on the 14th July 1906.

- On the 10th October 1906 defendants 1 and 2 ﬁled a written
statement but subsequently on the 27th July 1909, during the
progress of the suit, they put in a substituted written statement
in which they admitted the fact of the agreemeut with the
" plaintiff and st ated that defendants 8 and 4, who were their
,creditors, threatened to do them harm if the village was sold to
plaintiff and having undertaken to fight with the  plaintiff,
they passed to defendants3 and 4 a deed of sale for Rs. 40,000,
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| that owing to the said undertaking by defendants 3 ‘and - 4

‘they were given a copy of the ¢ Banakhat” ‘and -of the. chithd
mentioned in the plaint and defendants 8 and 4 had, in
collusion with some other persons, committed fraud.

~ Defendants 3 and 4 answered nfer alia that they did not
admit the correctness of the allegations -made against them in
the ‘plaint, that they had purchased from defendents 1and 2
the village in suit under & registered deed’ of sale, dated the -
"21st May 1906, that they had obtained possession under their
‘purchase, that they had no knowledge of plaintifi’s agreement,

- ‘dated the 9th March 1906, that the plaintiff had no xight of

pre—emptlon, that their purchase represented a. real transaction,
:that the suit was bad for misjoinder of causes of action and
that they were bomz fide purchasers for valuable consideration
W1thout notice of plaintiff’s agreement ;T

~ The. Subordinate *Judge found that the plamhff’s suit was
maintainable in the form in which it was brought and. was not .
bad for misjoinder of causes of action, that the “Banakhat *:

or the agreement relied c¢n by the plaintiff and the sa to-deed
‘relied on by defendants 3 and 4 were proved and defendants
3 and 4 had notice of the plaintif’s agreement at the time of
‘their deed of sale, that the plaintiff was ready -end wxlhng to
carry out the terms of the agreement, that defendanbs 1and 2
had broken the contract to sell, that the sale-deed of . defendants
'8 ‘and 4 was not nominal and ~void and had been carried into
“effect, and that the plaintiff ‘was entitled to recover possession
‘of the property in dispute by way of fpecifio’ performa.noe of the
agreement The Subordmate J udge, therefore, passed. a decree

" ‘in ‘the following terms +—

“The result of my ﬁndmgs is that the plaintiff ig entxtled te a decree for
speclﬁe performance. I, therefore, declare that the sons of the original
_defendant 3 and the defendant 4 to hold the plaint village of Godadra for the
benefit of tho plaintiff to the extent nec¢ssary to give effect to the contract
of the 9th March 1906 (Exhibit 53), and order that upon all the defendants
“executing a‘proper deed of sale of thesaid village to the plaintiff {at the expense
«of the plaintiff) or to whom he shall appoint, such . deed of sale to be settled by
[the Court in ease the parties differ, the plaintiff do pay to the sons of the -
original defendant § and the defondant 4, Bs 36,160 snd thon to_ recover from: "
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the- aefendants pdqsebsxon of the village mentioned in the plaint with the

. Sapad and Daftars relating to the said village. All the defendants to pay
the costs of the sult .

" The legal ropresentatlves ‘of defendant 3 Who died- while the

suit was.pending in the Subordinate Judge’s Court and defend-.

ant 4 appealed.

:G. 8 Rao (Government Pleader), for the appella.nts (Iegal‘

, representatxves of defendant 8 and defendant 4).
" L. A. Shah, for respondent 1 (plaintiff). ,
M. K. Mehta, for 1espondents 2 and 3 (defendants 1 and 2)

7" "Russenr, J. —-—W1th ‘regard to the first questmn we have
to dec1de, namely, ‘the question upon whom lies the onus of
proof in “this case, it appears that the plaintifi’s agreement to

purehase ‘the property in question from. defendants 1 and 2 is

_<dated 9th February 1906. The agreement of defendants 1 and 2
with defendants 38 and 4, who are the purchasers of the same
- property (Exhibit 65) is dated the 21st May 1906. The defend-
ents 3 and 4 therefore having contracted to purchase the
.property from the same defendants who had contracted to sell
it ‘previously to the plaintiff must show three thmgs, that they
~are purchasers for value, aud bond fide, and without notice:
- Mulji Jetha & €Co. v. Mackod®, The plaintiff under his
contract has a prior equity. In Varden-Seth Sam A Luclcpatby
.ROijB Laliah®, it was said :—

“The questlon to be considered is, whether the third and sutth defend-

ants respectively possessed the lang free from that lien, whatever its natire
As one who owns property subject to a charge can; in general, eonvey no
title higher or more free than his own, it lies always on a succeeding owner
to make out a case to defeat such prior charge. Lot it be conceded that a
purchaser for value, bond fide, and without notice of this ‘charge, whether
legal or equitable, would have had in these Courts an equity superior to
- that of the plaintiff, still such innocent purchase must be, not merely
-asserted, but proved in the cause, and this case furnishes no such proof.”

This passage in the Privy Council judgment certainly seems
to conflict with the statement of the law set out by West, J., in
Lalublmz' Sw‘cizmzd v. Baz" .Amritw) where " he refers t0‘seveml

W (19(3) 6 Bom. L. R.991. (3 (1862) 9 M. T.-A. 807 at o. 826-327.
" (3) (1877) 2 Bom. 299 at p..803.
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authorities in support of the proposition’, that in cases such as
‘the present it is for the plaintiff to prove the notice.” But it must
be remembered that the burden of proof is not alvays a.standing
quantity. And West, J., at the bottom of pige 308 says:—
“The purchaser pleading absence of notice is ‘held strictly to

“proof of the payment’, that being an affirmative mattér; but

. when he has thus far established his good faith, it'devolves on .

the opposite party to prove mnotice or the ocircumstances from

‘which the Court may infer a knowledge or means of knowledge

of the previous transaction.”

Tn this case therefore it devolved upon the defendants 8 and-4

'to prove payment of the consideration before they got motice .

of the plaintiff’s contract. And the question has arisen whether .
that means payient of the whole consideration. money - or
whether the position.of defendants 3 and 4 is not made secure
by reason of their conveyance having been registered, when. it

- was, and part payment made by them before they got notme of -

the plaintiff’s contract. The defendants’ contract was regxstered -
on the 22nd May 1906. -Possession was delivered to thxm on
the 26th May 1906. Before this suit was filed it appoears that' ‘
Rs. 2,500 exactly was paid by them to defendants 1 and 2. The

‘summons in the suit was served upon them on the 9th August

1906. As security for the payment of the residue of the.

‘purchase-money they had given Chithis for. Rs. 6,001 "and
"Rs. 4224 and they appear to have paid of those Chlt]ns subse=

quently. Tt must be taken, therefore, that they had notice in" -
any event on the 9th August 1906 when the summons was
served. upon them, a8 I bave said. : :

* Mr. Rao in arguing for defendants 3 and 4 laid great stress
upon the fach of registration, but in our opinion, that point
does mot avail kim: see Chunder Kant Roy v. Krishna Sunder
Roy®. The head-note of that case it as follows:—“Where a
bond fide contract, whether oral or written, is made for the sale
of property, and a third party afterwards buys the property

.with notice of the prior contract, the title of the party claiming

under ‘the prior contract prevails ~against. -the subsequent

(1) (1884) 10 Cal. 710, <+



vor. XXXVIJ = BOMBAY SERTES. RS oL

purch&ser, although ’che latter’s purohwse may have been 1912, ‘
- registered and -although he has obtained possession under his Himarrar
_purchase,” After referrmg to a case, Nemai Charan Dhabal v. Monan
~Kokil Bag'V,to. which, however, section 27 of the Specific VAS’I’J'DEV
Relief Aot did not apply, their Lordships set oubt section 27 of GaNEsg.
_ that Act, anisay, “thig shows, that where a party has notice
of a prior contract for sale, he cannot, by any purchase that he
‘Taay subseque tly make, over-ride it.”
Now in England it has been held that notice before actual
payment of the whole of the purchase-money, even although it
‘may have-been secured, or before the conveyance is actually
executed, isbinding in the same manner as notice had before
the contraet for although the purchaser had no remedy at law
against the payment of the residue, for which he gave his
secunty, yet he would be entitled to relief in equity, on bring-
ing’ “his "bill* and showing that though he has given a security
for payment of the residue of his purchase-money, yet he had
“since had notice of an incumbrance, under which cucumstances
. the Court would stop payment of the money due on the
security @ Tourville - v. Naish®, Story v. Lord Windsor®,
More v, Mayhow'® and Jones v. Stanley®. Andit appears -
to us that under the law in India the same principle
must hold good. It s to be observed that in clause (8) of
-gection 27 of the Specific Relief Act the words are :—except
_ a transferee for value who has paid his money in good faith
and without notice of the original contract.”” There is nothing
inconsistent in these words with the English rule above
refened to. ' )

Mr. Rao referred us to section 91 of the Indlan Trusts Act
» whxch is as folloWs t— i R

Where a person acquires property with notice that another person has
‘entered into an existing contract affecting that property, of which specific
performance could be enfcrced, the former must hold the property for the
benefit of the latter to the extent necessary to give effect to the contract.

€U (1880) 6 Cal, 534, - _ () (1743)2 Atk. 650. ,
@ (1734) 8 2. Wm, 307. (4) (1664) 1 Ch. Ca. 34, L
N o gual)qu Abr. 685 pl. 9.
B 588—9 « -7 - .

T
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conveyance before motice in order to defeat 'a person having a
prior equity. Upon this ground alone the case may be -decided

.in favour of the defendants.

But this Court is also of opinion that there is no ‘good reason
for dissenting fromn the conclusion arrived at by-the learned
Subordinate Judge that under the circumstancesof - the . case
the appellent should be beld to have had- knowledge of " the
plaintifis’ contract prior to the date of the: eonveyanCe “We
do not propose to goin detail through this ev1dence but merely
{o set out the eircumstances which have led s _to’infer that
defendonts 8 and 4 must be held to have had-such knowledge.
The first is that the sale of a village for a large amount of money,
such as in the present case, must inevitably have_ been & matter

‘of notoriety - throughout the ad]omxng dlstne"s Gora] ‘where

the plaintif’s agreement was executed is only 21" miles from
Kalol where the defendants’ agreement: was executed A
considerable number of persons were plesent a’s ’che executlon :
of both the contracts. The plaintiff’s confraet Exhlblt '53, was
attested by  Jethalal, Girdhar, Swurupgu,. and wntten by
Bhagwanji. There were 6 arbitrators: who' fixed the pﬂce
which defendants 8 and 4 were to pay, 8 for defendants. 1 and 2,
and 3 for defendants 3 and 4. TFor defendan s 1 and 2 the
arbitrators were Bhagwan31, who lwed at Halol, -7 -miles from
Kalol ; Swarupgir of - Kadochhala, where defendants A_ and- 2
hved, Wh1eh is 17 miles from Kalol, and Girdhar of the same
place. The arbitrators for defendants 8 and 4 were'-Damodar
of Godra, 15 miles from Kalol ; Jagjivan also of, ‘Kalol and
Mathur also of Kalol.© Girdhar and Bhagwanji were the  clerks
it oppears of defondants 1 and 2. ‘We find it very difficult to
believe that the existence of the plaintiff’s contmet “was not
referred to during the negotiations for the. defendants contract,
and that defendants 8 and 4 were not aware of it.-

The next circumstance is the unusual rapldﬂ:y w1‘rh 1wh10h

L defendants’ agreement: was -carried out.’ It Was exeeuted on

the 21st May 1906 ; it ‘was reﬂlstered on- 22nd May 19()6 and
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; posseqsmn fwas dehvered ‘on’ 26th May 1906 In our’ opmmn

this ‘is : very 1mp0rtant circumstance as it -shows an extra-
‘ brdmary ‘and unusual ‘carrying through’ of a contract in’ this
: country where proceedmgs as a rule are much more leisurely.

‘ants 1 'and” 2 had previously entered into a ‘contract with

Haribbaktiwala {o sell the same property to him for cons1der- ‘

> ably less sum than they had contracted to sell fo the plaintift.

. .T'he Sanad relatmg to.the property was redeemed by defendsnts -

'3 and-4 from Hanbhaktlwala on 28th November "1905. This
’ cu‘cumstance shows that defendants 1 .and 2 were anxious to
, ’sell the proper’cy to the highest bidder totally regardless of any

prlor contxaets that they may ha,ve entered into with other

persons

.« & The. next mreumstanee is the very cons1derable increase
. (about 4,000, Tupees) in the purchase-money to bo paid by

* defendants 3 ‘and 4, as compared with the sum ‘contracted fo be -

paids by the plzuntlff with regarl to which no eatisfactory
~ evidence - 1t appears to us, has been given in explanation.
Agaln the wordmg cf the contract between defendants 1 and 2
* and 3 and 4 is: very peouhar See p. 68. Why should any
" proyision. have been made for “Swﬁldars” “ ‘ neighbours making

‘& claim_‘or; causmg obstruction ”  if sueh a claim was not
" anticipated P Lastly the defendants 3 and 4 were mortgagees
" withe long | standmg mortgage in. the village and -this would
account for. their eagerness {o acquire the equity- of redemption
at a hwher rate than the intending purchaser, the plaintiff. In.
our opinion, therefore, .defendants 8 and- 4 must be taken to

~ " have had notice of' the previous contract of defendants 1 and 2

. with the pluthﬁ‘
" The only other point that was argued was that plaintiff was

not ready and willing to carry out his contract, and that he

" thereby committed . 8. breach thereof. And great stress was
laid upon the fact. that 'in_para. 2 of his plaint, (which we take
_as’ read), the- terms of the plumtxﬁ’s contract are mot correctly
get out. But we_do not _think that this para. of the plaint

should be read so s’onctly as agamst the plamtl&' for the addi~

453

Ny

-

1912,

Momrar
‘v,

HIMATLAL

" Vaisupuv -
'GaAxESH. -
The next circumatance to be borne in mind is that defend- L



54'

-
-~ 1912" :

T

—e
- HIMATIAL

: MorILAL

‘*VASUDEV
GmEsn

Jug el

damages to the plaintiff as agalnst defendants land 2.%

'THE INDIAN LAW REPORTS [VOL XXXYI.;.

tlonal term to the contract set outzft erem may bé taken to
give the plaintifi’s view of the agreement after. he. becaine
aware of the contract between defendants 1 and: 2 and defends
ants 3 and 4 with reference to thé purvhase of the vﬂlage or 8
legal pomt suggested by the draftsman of the plaint. There is
no evidence whatever to show that assuming the plamtlﬁ did
commit & breach of his contract defendants 1 and -2 accep‘oed
such breach. But there is ome circumstance on this “point
which seems to us_to dispose of this part of the case of defend-,

- ants, 3 and 4, and that is this, that if the plaintiff® broke ~his
" contract and defendants 1 and 2 knew or acqmesced therem,

they must have mentioned the fact of*such breach and acquies-

., cence .or knowledge to defendants 3 and 4 before -the Iatter

entered into their contract, but it is not suggested anywhere in
the evidence that any such mentxon was made

-The other pomt that was made was that Jethalal thy k]’39»11’1{61: ’

.was nob in a position to pay the money which thg plamtlﬂ had
" agreed should be paid to defendants 1 and 2, but we do ok

think; upon the evidence, that it would be possxble to hold that-
Jethalal was not in & position fo call up or to pay 't‘he money
requxred

Under these cxrcumstances, it is not neeessary to awar&

Accordlngly, we are of opinion, that the decree of the Iowex:
Court which has been carefully and correctly drawn ahould be..

conﬁrmed and the defendants pay the costs throughout

Decree corg]zrme_?z’,;'.
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