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of.substance or escence, that the +1usteesh1p anses from the
helrshlp,,:_.-_ U )

E For these réasons, . the dec1ee of the Dlstnct Uourt ‘Miusb-be . SEANE
. ’reversed, and, as the pleaders-on exther s1de.agree that there is '{ﬁm;g}: v
- no further question on the merits to be determined; the appeal =~ ToRAt&L
" ig: allowed:, The- Court doth-declare:that' the -property:«in-
v ;dlspute is'a public religious trust under-the’ will-of Ambaram -
.. Bhikariram and- must be dedicated to-the Worsh1p of Shiva:and -
~that the plaintiffis entitled to recover possession for the-purpose
- :of carrying out the said trust according to-the:directions in'thie
said ‘will. . The Court awdrds: possession accordlngly “The -
-plaintiff should :give -an. “undertaking - to .the -Court" of the
" Subordinate Judge at Surat that within three months from theé
date of recovery of possession he will take the proper, legal and
necessary steps for. the purpose - of completing. the. trust
and securing its administration. Costs throughout on. the
- -respondent, '

Deco‘ee reversed
R R
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Before Sir Basil Scott, Kt., Chzef Justwe, and Mr. Justzce Rao - . .
'TRIMBAK BHIKAJ T (ORIGINAL PLAINTII‘F), APPELLANT, », SHANKAR SHAMRAV 1011,
" alias. MAHADEO BALVANT AND OTHERS (ORIGINAL DEFENDANTB), RESPOND- ' July 20,
ENTS,* ’ S e
Contract Act (IX of 1872), sectwn 19——Reg¢stered deed of g1ft-—Rzght of revocatwn
- . mob. reserved by the donor—Title of the donee—-Challenge by a thml party havmg
- mo title.

. Though it might’ be open to a donor, within the time allowed by the law oit, '
‘Limitation, to attack hig gift under a registered deed, avhich reserved no right of
revocation, on the grounds mentioned in section 19-of the Contract Act- (IX - of .
1872), still to long as the registered deed stands, the title of the donee under it
_,cannot be challenged by a thltd party who ha.s 1o title, '

. -SEooND appeal against the - decision - of H. 8. ]?hadms,
" District Judge of Khandesh, confirming the decree of V B
Kulkarm, Subordinate Judge of Yaval. - '

- *Becond Appeal 1‘_70- 15 °f 1916! .
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The property in’ su1t beIonged ‘to one Balap Ganesh ai"'
Desha.stha Brahmin. He died without male issue ‘in thev
year 1902 and his da.ughter Jiji‘alias Bhikabai succeeded him
“as heir.” On the 25th February 1907 Jiji passed to the plalntlﬂ'
‘her digtant cousin, & regrstered deed of giff of the property.
‘inhérited by her fror her father, and on the strength of the )
‘deed ‘the plalntlff brought the present suit. against the defend-,
"ants, who. were m possession of the property compmsed in- fhe
"deed ‘of glft for a declaration that the adoptlon of defendant 1
by the ‘deceased” Ba,lagl Ga,nesh was 1nva11d the defenda,nt:
bemg mster 8 son a,nd for possesswn o : :

the deceased Bala]l and hls ad0pt10n Was va,hd accordmg to
laW and custom, tha,t the pla1nt1ff’s sult for possessmn was not’
mamtamable at” law un]ess the defendant’s adoptlon was
legelly sought to be set aside and cancelled and that the g1ft
to the plalntlff by Jiji was tainted with fra.ud and couId not :
convey any rlghts to the plaintiff, . ‘

Defendant 2 Wa.s absent

* Defendants 3 and 4 stated that _they were tenants under
defendant 1 and-that they would surrender the lands to their
lessor on the expiry. of the perlod of, tenancy Ca

- The Subordmate J udge found that the glft rehed on by the
plamtlﬁ ‘was not proved ‘that the adoption of defendant1 was -
proved, but it was invalid, being the adoption of a sistér’s son
- and™~as-such ab initio invalid “according to Hindu LaW, the
partles bemg Brahmlns that the plalntlff’s grantor was - the.
. .ole helr of the decéased Ba.lajl that it was not necessary for the
puiaposes of “the. suit _to set aside the’ a,dopt1on of defendant L ;
and that the plaintiff was- not entltled to any rehef The sult
Was, therefore, dlsmlssed : :

On appeal by the plamtlff the District J udge framed three
igsted, hariely i (1) Is'the deed of gift relied on by- plaintiff
_proved :to ‘be valid- one ? (2) Is defendant’s’ adoptlon invalid’?
(3) What decree to be passed?” - The first issué was found in
“the negative ; no finding was cons1dered necessary on the second
issue and the decfee was conﬁrmed In the judgment the
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_ D;stnct Judge observed that the- deedof gift' was proved, ‘but

»' it came into existence under such ciréiimstances that' 4> Court
of Justice could not ““regard such-a deéd as valid and énforcés

~able one ‘as agaanst the grantor, nor s’ egamsh strangers on ity

E bemg repudlated, by the grantor.”
' The pla1nt1ff preferred a second appeal

Shortt Wlth 8. 7. Bhandarkar, for the appellant (pla.1nt1ﬁ') ,

P, P Khare and B.- Ve Vzdhvoms for respondent l (defend-
ant 1) o

Sco'rtr G -J. :—In this case the plam’mﬁ' sues the defenda,nts-"

: for possessmn ‘of certaln property. -

s JI‘he ﬁrst defendant claims to be the: adopted son of a, prewous

‘owner named Balaji who-died- in- 1902 leavmg a daughter -

named Jij 1]1

© The pla,mtlﬁ clalmed undet a deed of glft dated the 25th of
February 1907 executed. in h1s behalf by Jiji- a.nd alleged that
“the “defendant 1’s .possession was unlawful in that he was
“a sister’s son of Balaji and therefore one Who cou]d not be
‘ adopted by Bala]1. B

The only question: which ‘has- been a,rgued befors us is:
L Whether it ig opén to defendant ‘1, faahng in. hig’ defence ag.

“to adoptlon, to det-up a’ case ‘that the plamtrff’s deéd of gitt
from Jiji, Who W&S the he1r of thé last owner, 1s 1nva11d . -T

The learnéd Dlstnct J udge held that the deed of glft rel1ed

upon by the plalntlff is not proved to bé a valid dne. . He found
© that it was & registered deed and was formally proved ‘but. he
*'said hie Was not satisfied that Jiji put her signature to it knOW-
" ing its contents and consequences. . He then.made a. number
of obsetvations with regard to the deed which indicate that. he

had not clearly made up his mind whether the deed from Jiji’s
K pomt of view ought to be attacked as a sham or - benams deed

passed merely to enable the plaintiff- to sue the defendant 1,
.who ‘was in possession of the property, on Jiji’s beheff
- or whether it was a deed extracted by the plaintiff in his own
- interest from Jiji by undue influence or misrepresentation, -
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“" g9ttt Th hppears that 3 iji- geve “evidérice on behalf of the defendant 1
. TRIMBAR Who claimed under a title ‘adverse o her, and the leerned
| B Judge has held that it was open to-defendant 1 when sued
: ggﬁgg .. for_ possession. to- avail’ himself of- such - grounds of a,tta,ck as -
‘ Would ha.ve been open to J 111 if she had sued to set a.s1de the -

In our oplmon, however 11: is not >open to defendenb 1
f}o ta,ke that line of defence ‘E=. hypstkesz he is a person who ;
h&s no- title to the- property “The plaintiff is a- person claim--
‘ing under a registered deed . of gift executed in his faVour by
- the person who is admlttedly the heir of the last holder The
plalntlff has, therefore, 2 pmmd facw title .and. must succeed
unless the defendant. 1 can show some better title in him-
elf Slr chherd Couch» in .Ram Bhurosee Smgh V. B%ssesser
Namm Makiata® which was a possessory action brought by a
_person Wlth primi’ facw title, said: “T. think -that the tltle
Whlch the plaintiff had by the Mokurruree lease and the bill of
sale was sufficient to enible him' to br1ng the suit, and that .
the defenda,nts were not at llberty, in a.suit of this descmptmn
. “to. raise the questlon whether he was only nominally the ownel
" of the property, somebody else. being the ‘real owner, The,
. difficulties. which are suggested in the ]udgment in th&case” .
‘quoted mlght all be miet without holdmg that the party : :who' .
. Jbrings the. suit and: has a pmmd facw title, is.bound to prove
. that he ig the real .owner.”. That case was. followed by. the
- Allahabad ngh Court in Ncmd Kzshme Lalv. Akmad Ata(z)
) Where they held that a benamzdar suing for”the recovery of
: 1mmoveable property on tltle can sue in his own name; and
When such a, suxt iy mstltuted by a benamzdar it must be held

,,,,,

beneﬁcla,ry, a,ga,mst whom- any adverse declsmn on the tltle set
up w1ll teke effect as a res ﬂtdwata W

1 ;,a'l‘hls Court in Joztamm V.. Ramkr@slma"“) has’ taken the |
’sa,me view of. ‘the la.W W1thout reference to Sir Richard
Couchs declslon rl?he leerned J udges Were there deahng

(1) (1872) 18 W. R. 454 < - = @) (1895) 18 All 69,
@) (1902) 27 Bom. 31atp. 42,
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with the Gase. of a deed of glft Wh1ch was 1mpugned on the‘ " ,1911; o
ground that the ‘donee had not acqulred possessmn and they TRmBAK
say ‘ ‘ ; ) . »Bmxm

: v
S 4 The defendant 2 preferred to impugn the plmntlﬁ’s title on the ground of an ~ BHANEAR

alleged dexect which if established would at most have shown that the donors were - BHanzay,
4 entltled and though it is contended that in such case their title would have been

© time-barred; it would -have been difficult to conceive how the possession of defend-

“-ant 1 could have been adverae to them at & date earlier than that at which it could

have become adverse to the plalntIﬂ 8o far as-they could they cémpleted the

_ gift, -the terms of which they enfhodied in the registered deed, and-they have never

a.ttempted any reservation or 1evoca.t1on in their own favour, and a stranger cannot

challenge its va.hdlty as against the donee,” -, - - .

Slmllarly in the present case the deed reserved to the donor
‘no right of revocation nor has she taken any proceedings
" within the peuod allovyed by the law of Limitation to set aside
the deed on the ground that it was obtained from her under
the . c1roumstances mentloned in csectlon 19 of the Indian-
Contra,cb Act.. - L

For - these - reasons we hold that the defendant 1 cannot
. rely upon the ground of attack which might be open. to the
- donor if she sued the donee within the time allowed: by the
- law of . Limitation, and that so long as the registered deed
 stands the title of the donee under it cannot be challenged by
- third party who has no title, We, therefo‘re, set as1de the
decree of fhe learned Judge. . T

- That, however, does not dlspose "of all the ques’mons in the
“case, for, the learned DistrictsJudge has not found upon the
quee’olon raised as 0 the validity of the ﬁrst defendant’s adop-
tion. He held that no finding was necessary because the deed
of gift relied upon by the plamtlff was not proved to be valid.

We, therefore, remand the case for d1sposa,l upon the second
‘ and third i 1ssues as raised by the sttrlct Judge.

The Dlstrlct Judge will find himself on those lssues and

d1spose of. the case accordmgly ‘- s
__Costs of this appeal must be paxd by the present -

‘respordent.. .. .

- ot T Decree wversed G'ase 9emanded

rey

_G.B.R.
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