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them a,fter the actmn was commenced and the motion made

to obtain the direction of the. Court as to the rights of the
parties.”

These obSQrva.tlons mu,ta,tzs mutandis are directly apphcable
to the case now before us. The result is that the plaintiff is
entitled to the shares. We reverse the decres of the lower
Court - and pass a decree for the plaintiff in terms of paragraphs
" 1 and 2 of the prayer of the plaint.

Attorneys for the plaintiff : Messrs. Tyabys, Dayabkdi & Co.
Attorneys for the defendants : Messrs. Little & Co.

Decree reversed.

-B. N. L.

APPELLATE CIVIL.
FULL BENCH. -

Before Sir Basil Scott, Kt., Chief Justice, . Justice Chandavarkar,
Mr Justtce Batchelor and Mr. Justice Heaton,

TUKARAM BIN YEDU SAVANT AND ANOTHER (ORIGINAL DEFENDANTS 1
AND 4), APPELLANTS, ‘v NARAYAN RAMOCHANDRA BHAGVAT (ORIGINAL
PDAINTIFF), ResronpEnT*

Hindu Law-—Deceased Hindu maiden—Stridhan—Cmnpetihg heirs—Father's sister—
" Father’s male gotraja sapindas five or siz degrees removed—Preference lo
father’s sister.

In the caseof a deceased Hindu maiden leaving surviving her her father’s sister

"~ " and her father’s male gotraja sapindas five or six degrees removed, her stridhan’

- goes to her father’s sister in preference to his said male goiraja sapindas.

SECOND appeal from the decision of V. M. Ferrers, Assistant
~. Julige of Satara, confirming the decree of R. B. Gogte, Subordi-
nate Judge of Karad.

The plaintiff sued to recover from the defendants Rs. 150
on account of three years’ rent of certain land, alleging that
the land originally belonged to one Nana Joti and that after
Nana's death it descended to his only daughter and heir

* Seﬁond Appeal No. 594 of 1910,
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Chandra, & minor, tha.t Ghandra havmg dled unma.med Nana, 8
sister ) Santal -became heir and owner,_that. the plamtlff
purchased the land and the right to recover rent from Santai

. under a registered sale-deed, dated 23rd July 1906, that the

land was let to defendant 1 by the guardian of the minor
Chandra under a registered rent-note, dated the-16th August
1905, and that defendants 2 to 8 were in possesswn along with
defendant 1.

- The defendants contended inter alia that the pla:intiff’s sale-
deed was hollow and not executed by Santai and that after
Chandra’s death the defendants became her heirs,

' The Subordinate Judge found that the plalntlff’s sale-deed
was proved to have been executed by Santai for Rs. 800, that
Santai was Chandra’s heir, that defendants 2 to 8 were not
bound by the fent-note executed by defendant 1 to Chandra’s
guardian, that the plaintiff was entitled o recover Rs. 150
from the defendants and that Sant ai had authority to pass the

-sale-deed to the plaintiff. The Subordinate Judge, therefore,

passed a decree for plaintiff awarding h1 m Rs 150 for damages

-and costs from the defendants.

On appeal by defendants 1 and 4, the Assistant Judge
confirmed the decree.

Defendants 1 and 4 preferred a second appeal.

The second appeal was heard by Scott C. J., and Batchelor

. J., who having referred the question involved in the case . for
" the decision of & Full Bench, the point was argued before a

Full Bench composed of Scott, C. J Cha.ndavarkar Batchelor
and Heaton, JJ. : )

M. V. Bhat for the appvella.nts (defendants 1 and 4) :—f-The

- Subordinate Judge started correctly by holding that the

maiden daughter Chandra took an absolute estate from her
father by inheritance and thus became a fresh stock of descent
and that her heirs were entitled to the inheritance. But he -

.was wrong in holding that Chandra’s father’s sister - Santai
was a gotraja sapinda and as such entitled to her property.

According to the rulings of this Court g paternal aunt is g
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1Z‘bcmdh,u' Mohomdas V. K7 zshnabmﬂ) Saguna v. Sadashw(z’
 Ganesh. V‘ Waghu@ The defendants are gotraja sapmdas and -
?& bcmdhu can never come in so long as a gotraja sapinda is in.
‘existence. . The _ruling ‘in Janglubar v. Jetha. Appajz(“) is

'.dlstmgulshable There the competition was betweenv» .
© pitribandhu and matribandhy of a deceased maiden. One was -

‘the maiden’s father’s mother's sister and the other was the
~‘maternal grandmother of the maiden,

" The following texts were cited and discussed :—Baudhayana, -
: placitmp SO‘Qf sectiqn 11, placita 26, 27—30 ; Manu, Chap. IX, .

placitum 187, anantarah sapindadydh ( ST WA )
ete., ““ the nearest sapinda male or female takes the inheritance
“of the deceased owner” ;- Mitakshara, Chap. II, section 11,

. placita 8—381, Stoke’s Hindu Law Beoks, pp.” 460—465; the

expression”™ tatpratyasanndh ( GHATGH: ) in placitum 11 ;

‘ Mayukha, Chap. IV, placitum 23, section 10, Stoke’s Hindu
Law Books, p. 105; Manu, Chap. IV, verse 187, “to the -

'nearest sapinda male or female the inheritance next b’elongs »

Goyabm v,  Shrimant Shahajzmo Malq;z -Raje Bhosle("’)
Mamlal Rewadat v. Bai Rewa®,

Ja,yakar, Wlth J. BR. Gharpure, for the respondent (plamt-

j iff) =—The decision of the lower Court is correct. According
" to the decisions of the Court a maiden daughter takes an

" “absolute estate and claims to her property have been recently -

. settled by the ruling in Janglubat v. Jetha Appaji®. ]?rom
. the scheme of the Mitakshara and the Mayukha it is quite

clear that the.authors, after mentioning the kinds of stridhan,

indicate the general line of heirs to a married woman’s estate.
It refers to two kinds, namely, (1) when the marriage is of an

~ approved form and (2) when it is not of an approved form and

lastly follows the provision of law as regards the estate of a
- female who dies unmarried. Ya]nyavalkya uses the word kania
(@=r ) which means a maiden, a virgin.

-

(1) (1881) 5 Bom. 597. ) (1908) 52 Bam, 409.

@ (1902) 26 Bom. 710. - . (6) (1892) 17 Bom. 114. .
{8) (1908) 27 Bom, 6%0. .. 8 (1892) 17 Bom. 758,
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1911, " The. followmg texts were cited and commented upon —,

- TOKARIM Ya]nya.valkya Chap. II, verses 146, 149‘, ‘Collection of Hindu
 Nateas - Law Texts, Sanskrit Mitakshara, p. 100, lines 10 and 11 and
g p. 102, lines 16, 17 and 18; Mitakshara, Chap. II; placita 1,

' 30 ; Stoke’s Hindu Law Books, p. 466; Vlramltrodaya Part I,

placitum 9; Sarkar s Translation, p ~241; Mitakshara,
Chap. II, placitum 11, tatpmtyasannah(ﬂﬂ&lﬁ'—e{l )s
tatdvarena tatpmtyasannah (ETERU]’ aEEEL ). ‘

- Gandhi Maganlal v. Bai Jadab®, Gojabas .v. Shmmant
Shahajirao Maloji Baje Bhosle®, Sakharam Sadashiv Adhikari

. v. Sitabai®, Dhondu Gurav v. Ganga,bm(“’) Lakshmi v. Dada
Nanaji and Radhabai®, Rudrapa . Imva(“) Lallubhaz
Bapubhai v. Mankwoarbai®, - =

Bhat, in reply.

SCOTT, C.J.:~When this case was first: argued it was
thought that there might be some difficulty in reconcllmg thie
© dicta of Mr. Justice Telang in Gojabai v. Shrimant Shahajirao
. Maloji Raje Bhosle® with' the judgment of Sir Narayan
_Chandavarkar and Mcr. Justice. Heaton in Janglubai v. Jetha
" Appaji® ; and for that reason there was a re-argument. before
- those J udges together with the Bench before which - the case
“originally came. . The judgment which is about to be delivered
- by my learned colleagde will show ‘that there is no conflict
between Mr. Justice Telang’s ]udgment and the ]udgment in
= anglubm v. Jetha Appaji®.

CHANDAVARKAR J. :—The questlon is, Whether in “the case
of a deceased Hindu maiden - leaving surviving her her
father’s sister and her father’s male gotraja sapindas five or six
degiees removed as competing heirs, her stridhan goes to the
father’s sister or his male sapindas ? '

The questlon of inheritance to a Hinda maiden Wa,s con-
“+sidered by this Court in: Jomglubaz V. Jetha Appa]z(ﬂ) and 1t

W) (1899) 24 Bom, 192 at p. 213, " () (1879) 4 Bom. 910,
(2) (1899) 17 Bom. 114 a$ p. 117, (6) (1903) 28 Bom. 82. °
® (1879) 8 Bom. 853, = . (7) (1876) 2 Bom. 388 at p. 422.

() (1879) 3 Bom 369. © .. . (3 (1908) 32 Bom. 409,
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Was held there that, in, default of either brothér mother or""
“father, the heir to her stridhan was her” father’s. nearest

sapmda ‘That rule of law was held in that case to rest on
the ground that a Hindu maiden, dying without leaving
brother, mother or' father, as heir, must be treated, for the

purposes of succession to her stridhan, as a woman married
‘ accordmg to one of the unapproved rites, and dying childless. ‘

-In the case of suth a woman, the law, according to thé
Mlh&ksh&m is that her stmdhan shall go, in deéfault of her

father, to is nearest sapmda (tatpratyasanndh). Bothaccord- -

mg to fhe law under the Mitakshara and the ‘Mayukha, as

- established by a series of decisions of this Court, of which the

leading “authorities are Sakharam Sadashiv Adhikari 'v.
Sitabai®, - Dhondu Gurav v. Ganggbai®, Kesserbai v. Valab
vRaoji@’aud\Bhagwan v. Wartbai®, the father’s sister would
_ become entitled to the stridhan .of the deceased maiden as his
_ nearer heir. As was pointed out in one of the cases just cited,
thebla.w'in this Presidency ‘as to the sister of a propositus rests,

not solely upon either the Mitakshara or the Mayukha but .

, con]omtly upon both.: - : .

_ But it is contended. that the rule of the Mltakshala,, which
 gtates in terms that the father's nearest sapmda, shall inherit
in such a case, has been interpreted by the Mayukha otherwise,
as meaning, that is, not the father’s sapinda, but the woman’s
" sapinda through, her father; that, according to that interpre-
tation, the father’s sister is not a sapinda but- is a bandhw of

_ the woman herself and that the appella.nts, -who are his .

‘gotraja sapindas, become her heirs, because they are also her
own sapindas.” -

‘This interpretation, it is further urged, ‘has the merit of

'harmomsmg the Mitakshara and the Mayukha with each other,
and in support of it the observations of Telang, J., in Gojabai’s
case® and in Manilal Rewadat v. Bai Rewa® are relied upon
by the learned pleader for the appellant. :

@) (1879) 3 Bom. 353. . ) (1908) 32 Bom. 300.
. (@ (1879) 8 Bom. 869. - {5) (1892) 17 Bom, 114 at p. 118,
(%) {1879) 4 Bom. 188, ' ©) (1892) 17 Bom. 758 at pp. 763 and 764,
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‘As to Gojabai’s case, Telang, J., expresses no fial bpmlbn on
the meamng of the Mayukha's mterpreta,tlon of the- Mitakshara |

" rule.. He points .out, - howéver, that it s posmble to .
- ha,rmomse them; if both the Mitakshara and the Mayukha are
- understood to refer to the same heirs, only by different

descriptions—the Mitakshara describing them as the sapindas
of the husband, the Mayukha as sapindas of the -Wwife*in the -

. family of the husband.” Telang, J., has not gone, on to con- -

sider how both mean the same heirs. S T

In the other case cited, Mamlal Rewadat v. ‘Bai Rewa(l)
Telang, J., was combating the view expressed .by Mr. -Mayne,

. in his'Hindu Law and Usage, that, according to the Mayukha,
where a woman dies, leaving stridhan which - is' not of the
technical kind,- being her inherited property, that property
" must be treated as reverting, on her death, to the male from

‘whom' it was inhérited by her, and that it must, therefore, go

" to his heirs after her. Tela.ng, J., points out that there is no
_warrant in the Mayukha for this view and that Nilakantha

discards it in the passage in Chap. IV, section 10, pla,cxi;um 28,

_ There, observes that learned Judge, (pp. 763, 764) “ in dealing -
~ with the devolution of stridhan in default of the husband,

Nilakantha states the view of the Mlta,ksha.ra, which mlght be

~-supposed to be that it goes to the husband’s relations as such,

and then proceeds to point out that such a supposition would be
1ncorrect and finally lays it down that the Mltaksha,ra must
be construed in a sense identical with his own opinion, which
is that the heirs to'succeed are the heirs to the woman herself,
though her heirs in the husband’s family.’ " From this it'is

- clear that, in the opinion of Telang, J., Nilakantha thought

that the Mitakshara might be supposed to be at variance with
his doctrine, and that his explanation was intended to show -

- that the supposition was incorrect—-that, in other words, he
~meant the same- heirs whom the Mitakshara had i n view.

Telang, J., did not address himself to the further questlon
which' arises on the Mayukha’s explanation of the Mitakshara
rule, whom does Nilakantha mean as the heirs of the woman

_ @ (1893) 17 Born. 758 at'pp. 763 and 764, _
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':through her husband in hlS famlly‘) A conmdera.tlon of that
.‘questlon was not- necessa.ry for the purpose of combating the '
view. of Mr.“Mayne. Mr. Mayne said ‘that the stridhan °

reverted to _j;he last male owner as_’ohe propesitus.according to
the -Mayukha, and that his heirs took the woman’s non-techni-
cal-stredhan, not the woman’s own heirs. Telang, J., answered
‘that .“Nilakantha's doctrine was that the woman was the
yropomta .because her beirs in her hushand’s famlly took

the stridhan. Now, a deceased woman does not - cease to be -
the proposita .merely because her sapmdas are the same
without distinction as the sapindas of her husband or of her .

- father, according to the Shastras. . According to Mr. Mayne's -

_view, “the woman disappears altogether. According fo
Telang, J., she remains as the proposita. The fact that
"she 80 ‘remains is not inconsistent with the fact of " her
_sapinda being the same as her husband’s or her father’s.
For instance, in. the case of & male, his father's bandhus

" come in as his heirsin default of his own bandhus. That does

‘not mean that the male in question ceases, to be the propositus.

A1l it means is that his father 8 bandkus become his helrs as

f;;hls own bandhus.

‘A careful a,nd close examination of the language of the
‘Mltaksha,ra. and of ‘the Mayukha on the subject now under
* discussion becomes necessary for the purpose of the questlon

amsmg in this case. '

‘First, as to the Mltakshan:a ‘The passage is in placitum 11 ot
' Chap 1I, sectlon 11, Stoke’s Hlndu Law (p. 460) :— ‘

©“0fa Woman dying without issue as before- stated, and who
had become a wife by any of the four modes of ‘marriage

~ denominated Brahma, Daiva, Arsha and Pra.]apatya, the (whole) -
property, as before described, belongs in the first place to her -
husband. On failure of him, it goes to hig nearest kinsmen -

~(sapindas) allied by funeral oblations. But in the other forms
of marriage called Asura, Gandharba, Rakshasa and Paicacha ;
the property of a childless woman goes to her parents, that is,
_to her father and mother. The succession devolves first (and
" the reason has been before explained), on the mother, who is
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. vutually exhibited (ﬁrst) in the elhptloa,l phra.se pztmgamz

implying ¢ goes (gachhati) to both parents (pitaraw) ; that is, -
to the mother and to the father. . On fallure of them, their
‘next of kin take the snccession.”

. ¥

The original for “to his neatest Jkinsmen ” -dn_the above
quoted passage is fatpratyasannanam sapindanam, which
translated literally is : ¢ Of the nearest sapindas thereof” " The-

' orlgmal for the words “ their next of kin  in the last sentence

of the same p&ssage is: “ tatpmtyasannanam * (“of the nearest ‘
thereof 7). "

" Tt is contended by Mr. Bhat the learned pleader for ”the

appellant, that the words “ tatpratyasanndh.” in either case
mean her neavest “ kmsmen " that is, of the woman, who is the
proposma (the lmmstka, t0 use the word famxhar to “the ,com-
men’nators), not, as in the tlanslatlon “ his,” meamng, .the

“husband’s or the fathers The nearest antecedent to the".

pronoun tat is the husband or the father; and the rule of

_ grammar in Sanskrit reqmres that the ‘pronoun, should ‘be

eferred to that antecedent.

That is how the Vira Mltroda.ya understands the Mxtaksham

_ role (G, ‘Sarkar’s Translation, p. 240). "Where the word

tat is intended by the context to refer not to the nearest but a
remoter antecédent, the commentators are as a rule careful to
point that out, as, for insta_,nce, where the Viia*Mitrodaya says
so.in another connection at p. 248 of Mr. Sarkar’s Translation

" (paragraph 14). Balambhatta also interprets the Mitakshara
_ rule now under discussion in his commentary on the  Mitak-

shara in the same way as the Vira Mitrodaya. He says:—
“In the case of asura and the like forms of marriage, it becomes
paternal. This expression: ‘becomes paternal’ is used as

" (being) elliptical for the text: ‘In default of her issue, it is -
" desired by her mother and father.” In default thereof, that is,
' ‘in default of both of them in the order stated, 1t goes to the

nearest kinsmen of both. That is the meaning.”

Balambhatta reasons as follows —Ya]nyavalkyas téxt, on

.the subject of inheritance to the stridhan of a woman. dymg

chlldless, merely says that it.goes to her husband 1f she was
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- married in one of the approved forms, bub that it goes to her

- father; if ‘her marriage was in one of the unapproved forms. -
‘The Mitakshara adds to that, that in default of the hushand m"

_.the one case, and in default of the father in the other, it goes -

" to the.- husband’s “ nearest sapmda in the forme_r and the
father’s, nearest sapinda ” in the latter. Yajnyavalkya does

~not mentlon either the - husband’s or the fa,thers sapindas.

‘ ;How does- the Mltakshala get them? What is the Mitak-
" shara’s authority for 'adding to Yajnyavalkya's text what is

~not specified in it ?* Balambhatta answers that the Mitakshara’s -
authority is the well-known canon of ¢onstruction that a text

‘should be interpreted, not literally, but by the.light of the

implied meaning which it has received from usage or popular

understandmg The canon is: patha kramat artha Eramo
«balzy(m This canon is called by Balambhatta the rule of
© Ubhaya Shesha, according to which the use of a. word mcludes
‘ and incorporates something besides what it 11tera11y 1mports,

that something being understood. So “husband ”, explams :

. Balambhatta, means husband and his nearest sapinda”
_f' “ fa.ther ” means “ father and. hlS nearesb sapmda

- The Mayukha, deals with the same questlon as follows: .

Where the woman was married accordmg to the. approved
: form a,nd she dies childless, her stridhan goes to- her husband ;
" if ‘she was married according to one of the unapproved forms,

it goes to her father. In default of the husband in the former

‘case, it goes to the person -who is her-néarest sapinda “ through

3

him ” ; in default of the father, in the latter case, it ‘goes to -

‘the person who is her nearest sapinda  through” the father.
- And these two propositions are laid down in the Mayukha on
" the authority of the well-known rule of Manu, which is invoked

wherever no express rule of inheritance is laid down in the
 Smtitis: “ The wealth of the deceased- shal[ belong to his
nearest sapmda

Thls statement 'of the rule by the Ma,yukha, that, in defa,ulb
“of the husband, the stridhan of the woman shall go to her

" nearest sapmda through him, and that, in the other case, in -

def&ult of the father it shall. go to her nearest sapmda through,
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, h1m creates an appa.rent dlscrep&ncy between the Mayukha. :

and the Mitakshara, because the latter speaks ‘of the husband’s

" ‘nearest sapinda and of the father’s nearest sapinda, whereas
* the Mayukha speaks of the woman’s nearest sapinda through ‘

her husband and her nearest sapmda through her father
- The Mayukha goes on to explain that there is no dlscrepancy
- To understand clearly the Mayukha's treatment” of the

subject, it is necessary to answer the. _questlon which st the.
_ outset arises. 'Why does the Mayukha give an explanation
~ of the Mitakshara rule, if the former had understood the ‘rule

as meaning what the latter in terms says, viz., that the

'husbands nearest sapinda, and the father’s nearest sapinda
. are, according as the marriage is of the approved or of the un-

approved form, the sathe ad the woman’s own nearest: sapinda

_in the husband’s family or the woman’s own nearesb "§fdpingla
in the father’s family. -

“The explanation was called for by the ob]ectxon or com-
ment to which the Mitakshara had seemlngly lent itself.
When a Hindu dies and the question arises, who is to.inherit
his estate, the Hindu Law says that, as.a general rule, it shall

~ be inherited by his sapindas. It is he who is fhe propositus

and the heirship must be determined with reference to him.
The heirs specifically enumerated in the texts are his heirs

_ first ; where the’specific list is exhausted, Manu’s general rule
on the sub]ect of inheritance applies, and that rule says that

the inheritance shall go to him who is the nearest. sapinda of
the deceased, : E

NOW the Mitakshara's rule as to succession to a woman,

"who has'died childless, seems as if it disregarded the general
-rule of law above mentioned, beca.use, in the case of such a

woman, the Mitakshara says that, if she was married in one.
of the approved forms and she dies childless and husba,ndless,
her stridhan shall.go to the husband’s nearest sapmda survwmg )
her, not to her nearest sapinda surviving ; and that if she was,

married in one of the unapproved forms,and dies <childless .
and fatherless, her stridhan shall go to her fathm s nearest

“ sapmda survwmg her, not to her nearest sapmda survlvmg.
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In other Words, the Mltakshara s expresswn of the rule makes
_ in-effect ‘either the husba,nd or the father'the propositus, the

"'_vdetermlmng factor of. heirship, and. thereby seems -to. depart_

. from the abovementioned Jprinciple of Hindu Law. That way

- of exoressmg the rule crea,tes an app&rent anomaly.

. " The Mal;yukha. expresses the same rule i in‘another form w1th ,.

& view to" Temovye the seeming anomaly so as to be.free from
" the comment which the Mitakshara’s expression might be

~ supposed to ‘invite. - What. the Mitakshara calls the nearest .

- sapinda of the husband of the woman and the nearest sapmda
cof the father of the woman, the Mayukha terms the: woman’s-
;,vnea)rest sapinda through her husband in the one case and the
"woman’s nearest sapinda through her father, in the other case.

‘ But tha,t gives rise to & questlon ——Are not the Mitakshara
. and- the Ma,yukha. at variance with each other, then, on this -

~point ?

The Mayukha goes on o explain that there is no variance -

~ if care is- ‘taken to comprehend the meaning of its expression

“of the same rule, mz, a woman’s nearest sapinda through;

her- husba.nd or through her father. ‘ _
. The Ma.yukha. explalns tha,t in order to'get such a sapmda,

. we must enter the kula or family of the husband or the fa.ther '

, Wlth the husband or the father as the dwara or door.

Now, these two W01ds kula or famﬂy, and dwara or door :

used by the Mayukha, are intended to explain that the

* husband’s or the father’s sapindas are prlmarxly the same as

,the Woman 8 sapmdas

First, as to the word kila. That Word end the word gotmf

are sometimes synonymous. There is a distinction in point

of kula and gotm as between a Hlndu male and a Hmdu ‘

female.

In the cas‘é of a ma.le he is regaxded ‘as an mdependent
B personf!.hty, with the ancestors- of the father reborn and

reproduced in him. So again, the son, accordmg to the.
- Shastras, i8 his own father reproduced by his mother Hence

: 3331—3 L
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S the mother is called Ja ya, she Who reproduces her own

* Tusapss'. . husband in the form of a son®. Though by . blrth he obtains
U f«mggm * the kula or gotm of hlS father, yet. the: Fuld ov gotm is his
: "GH%;;;A. _without reference to the father’s: It is the same with his .
o . kula or gotra as with his interest in ancestral property. That
' mterest he acquires by birth -independently of his father.
To find out his kula or gotra, the father is not the guide or
door. .As Nilakantha says m the Vyava,ha,ra, Mayuokha in
the Chapter on Adoption @ 9 Iqatq Huq@emaz{an p-45:—
“ Patermty and Sapindaship are not necessa,uly co-extensive,
50 that the absence of the one might lead.to the absence of
the other” (Mandhk s Hindu Law, p. 63, lines 30 and 31) It -
ig otherwise in the case of a female. The general rule a.s ‘to a .
‘vwoman is that she hgs no 1ndependenee 1n Wha.tever state she
*“be, whether married or unmarried. She is dependent on her
. husband, if- married ; on her father if unmarried.-. Her right:
to acquire property and to succession has been a much debated
question in Hindu Law and was established gradually snd by
_ stages as an exception to the general rule as to her complete
state of dependencd. Yajnyavalkya says in verse No. 85 in
the section on Rituals that a woman can never be independent—
~ and the Mitakshara accepts that as the rule. She is dependent -
. on the father.before marriage, on the husband after it (see
- p. 23 of the 3rd Edition of Moghe's Publication of the Mitak-
shara). Answering the question—* What debts of her husband
is a woman liable ‘to pay ” ?—Vijnaneshwara in the Chapter .
on Debts points out what those debts are and says :—* This
does mot mean that a woman cannot possess property. All
it shows is her dependence.” And that, he c'ontinues,' he will
explain more fully in dealing with partition (p. 189). On the
. subject of partition, he reiterates. the view that the fact of a

—_

® gisf Adrat gasdn seagaly:

(The ancestms of a man aro born again in the form of. a; .Q%} to him) :
l\htakshara 3rd Edition, by Mogzhe, p. 284.

- qeAr wag aget am?f LSRG (R

>~ (Thé Mitakshara, Moghe's 8rd Edition, B, 15): “She . becomes her husband’s
: generetor by whom the hushand is reborn,”’ ‘ S o

The

e
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,-.Woman owmng Wealth ig not mcons1stent with her dependence E
(pp.. 142 and 143 of Moghe's' Edition). In establishing the -
_rlght of a WldOW to inherit her husband’s property he expresses ' -
- the same view. In. commenting on Ya;nyavalkyas text that

“the: ng shall not entertain ary litigation as between a hus-
band -and his wife, Vljnaneshwma points out the exceptions

to tha,t ‘rule and says:—“ As to women, adjudication (by the

‘King) is allowed in the case of the wives of milkmen, hquor-

sellers-and the like on account of their 1ndependence From -

-that it is to be understood that in the case of other women of
families, there can be no enterta,lmng of disputes, while their
) husbands are a,hve owmg to their dependence ” (p. 182).

If a woman is depe_ndent, then comes the. questlonMWhat-
is- her fula or gotra,s.¢., her family? On whom is she .

dependent for that ?" This has been a moot question among.
the Smriti" writeérs, and it is discussed by- Vijnaneshwara in
‘the section 'on Rituals (Achara) of the Mitakshara. (See
“p. 76 of the 3rd Edition of the Mitakshara published by Bapu
- Shastri Moghe.) - Vijnaneshwara points out there, that there
are two divergent views on the subject ~one 'view is that~a

married womean’s gotra is that of her husband ; the other that

it .is the gotra of her father. Vijnaneshwara reconciles these
two views by explaining that the former view applies toa
woman who has been married according to one of the approved

~ forms ; and that the latter apphes t0 one ma,rrled accordlng to
one of the 1nfer10r rites.

© As to an upmarried Woman her gotra is that of her fa,ther
© Seea Smrltl of Paithinasi cited by Apararka: rqqrnﬂ FAOTI
(the Anandashrama. Series Edition, p. 908). ’

Tt follows from this that to ascertain the Zula or gdtm of &

woman, she must be treated as being dependent upon, sub-

ordinate to, and identified with either her husband or father,
according as she is married or unmarried. This mode of
ascertainment is adopted in her case, not in the case of a male.
In’his case, he holds his %ula or gotra in his own inherent:
right. In her case, she has none except with reference to her
dependence upon. her husband or her father. When a male.

191,
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. who'are his sapindas. - They are her sapmdas also
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leS 1t is nowhere sald that to ascertam hlS hell‘S We mustf
" enter the family -of another person ‘withthat “person as the -
door.  The déeceased man is himgelf the (door and the helrs are
pointed out by himself. Not so in the case Cof 4 Woman dymg -

" childless.

When; therefore, the Mayukha speaks of a woman’s nearest
sapmda throudh her husband or through her. father as’ the -
nearest sapinda whom we get as we enter the hushand’s or
the father’s family (kula), with the husband or the father as.

" the door for entrance, the meaning is that for her nearest
“sapinda we must search for the husband’s or the father’s own
. Msapmda She is not the door for entrauce; it is her husband

or father. He is the way—not she. .. If we enter with him as~

- the door, we must look: out for h@s kula, 4.e., his family-

(tatkule), and then ask who are in his kula or- fa,mlly, 7, 2

B mv

Then the questlon is, is the husband’s or the father s s1ster .

" in the kula of the hushand or the father? The answer must
~ be inthe affirmative, because, in bringing in the sister as heir
- to her deceased brother next after the grandmother and before .

the other sapindas, the Mayukha cites as its authonty a text«-v
of Brihaspati, which says :—

 Where a childless man (leaves) several clansmen Sakul yas

- (kmsmen) and Bandhavas (relations), Whoeve1 of them is the
" nearest fakes the wealth (of . the deceased) ” (Mandhk $ Hmdu

Law,p 8l). . - 7

Now, the Word Sakulyas used in Br1haspat1 s text i is a com- -

" pound of two words, samana (which means “ the, same”) and

kula (which means *family”). - The Mayukha brings the .

_ gister in as a gotraja sapinda, because she is of the same

kula or family as her brother. It expressly says that her right
is founded-on her goérajatva, . e., the fact of her bll‘th 1n the
gotm or famlly of her brother. ‘

* That, again, is not the only place where N1lakantha, in the ’_
+Mayukha establishes the sister as a member of her brother 8§

kula for the purposes of inheritance. In the conéluding portion
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tof hls Chapter on Reumon he cites a text of Madana. and a text - 1011,
of - Brlha,spa.tl which - ordain ‘that, under certain specified .~ Tuxapan
-circumstances,’ the s1ster shall take the share of her brother, NARAZAN
“when: he, has died as a reunited coparcener. (The Mayukha :° Ran-,

‘Rao S&heb ‘Mandlik’s Edition, p. 58. See also Sakhamm (CHANDRA.
Sadashw Adhwkcm V. Szta,bm(l)) .

. “So6 also the sister is in the kula of her brother and i 1s his
gotmja sapmda,, according to the Mitakslrara, as mterpreted by .
Na.nda. Pandita and Balambhatta. These latter say that
- the ‘word ** sister ” is included in and implied by the word

L« brothers,;f in the rule as to. obstructed succession. It was -
on that, a,ccount mainly that this Court held in the earlier
. decisions that:thé sister comes inas heir (gotraja sapinda) to
" her. brother rimmediately after the grandmother under thei
Mlta,ksha,ra. o - o

So much fpr the word kula. NOW, it may’ be urged that a
 woman's‘neafest sapinda in her hushand’s or father’s family
. or kula ’h:eed ‘not necessarily mean the husband’s or father’s

nearest sapinda. The woman, being the proposita, we must,.
it may be contended, seek for her nearest sapinda in the said
{amlly ; and if that be the caSe, the sister must go out of the
R

Therefore, to make his expla.natlon more empha.tlc and free
from all ambiguity, Nllakantha further explains that we must
_séek the nearest sapinda of the woman in her husband’s or
father's kula or family by entermg that family with the
husband or the father as the dwara, which means door or
way. “This word dwara conveys here-a. sense stronger than
_ the English. word “through,” This is not the only place.
- where Nilakantha . uses this metaphorical expression. For

,msta,nce, he defines "daya "(joint divisible estate) as that

: spec1es ‘of property “ ‘which has come from the father-or mother
~ag the dwara or door " Dwara, therefore 1nd1cates the stock,
the source

Thls s1gmﬁcance of the word as used by Nilakantha is
, ‘furth_er illustrated by his use of it in his Shraddha . Mayukha.

" ) (1879) 3 Bom. 353 at p. 362,
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There dlscussmg the questlon of the rlght of a, Hmdu Woman ‘
~to perform what is called the parvana shr addha of her: fa,ther s

ancestors (““ a ceremony in honour of -ancestord performed -at

‘the conjunction of sun and moon ”) where- the father has no

sons or grandsons,Nilakantha says: “\If her father is alive, the '
parv(ma is absent in her case, because of the absence of the
door.” That meansthat the right to perform the ceremony

- arises on the father’s death. The fathers dea,th ig the door
whence the right flows. ' -

ERES

Fven more. clearly illustrative is the use of the word dwma, :

" “or door in the Mitakshara as ‘conveying ‘that meaning. Hx-
‘plaining the Smriti of Yajnyavalkya that ¢ where in a joint

family there are several coparceners, -each having more than
one son, the sons of each get at partition, the shate which their

 father could have got ; ' i. ¢., per stirpes, not per capita, Vijna-
neshwara in the Mitakshara says, as translated by Cole- .

brooke:— Although grandsons have by birth -a right in the
grandfather’s estate, eé]ually with sons; still the distribution of
the grandfathers property must. be adjusted through their

' fathers, and not with reference to themselves :” Stoke’s Hindu
- Tiaw Books: The Mitakshara, Chap. I, section 5, placﬂ:um 2.

This translation does not brmg out clea,rly the force of the

. ongmal I would translate it as follows :—

“ Though the ownership of grandsons inr the gra,ndfa,ther s

-property jointly with the sons is laid down as the rule, yet their

(grandsons’) shares-in the gra,ndfathers property are to be
determined solely with their fathers as the door, not m their

- own right.” (RagReia T @eTvear) -

This means that for asoertalmng the shares of the gra,nd-;
sons we must find out what share belonged or. would have

 belonged to. their father. The father as “the door of the

share ” means the share as belonging tohim. 8o also a kula or
family with the husband or the father of & woman as its door

~means a family derived from and belonging to the husband or.

the father, a family of which he is the way, for the. ascertain- -
ment of her sapindas in which the woman is dependent: upon
and merges in him as if he was the propositus, standing in her
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: place a.nd pomtmg the Way That is so, because a woman's

,sapzndas are the same .as her husband’s or her father's.
sapzwdas, ‘as the’ ca,se may be, accordlng to the form of.

marrlage L “

. The same- conclusmn is -arrived at in another way. Both

| a.ccordmg to the Mitakshara and the Mayukha, where a married

- woman dies childless, her stridhan goes to her husband, if
she was married in one of the approved forms; but it goes to
her father if she was married in one of the unapproved forms.

“In the fofmer ¢ase, in default of the husband, says the

Mlta.ksha.ra the Pfoperty goes to “the nearest sapinda of the
husband.”” The Mayukha says, it goes to the woman’s nearest

- sapinda through her husband—to use the very words of the

Mayukha’s gloss, nearest to the worhan, with the husband as-
- the door and-in his kula or family.

In such a case there can be no questldn but that the woman’s .
4nearest relation is the same as ‘her husband’s nearest relation. A

: Propmqulty is identical for the two and the husband’s sister

would be nearer to the woman and also to her husband than his’

- other sapindas except hig grandmother. The wife and the hus-
~ band stand identified in that respect. That is exactly what

"Telang, J., said in Gojabai’s case: “ The wife having by her

- marriage been born again in the husband’s. family and having “

"become . half the body of the husband, the sapindas of the
" husband necessarily become her sapindas and their degrees of

'propmqmty to the husband a,nd wife must be held to be

,1dentlca1 e

So fam the Mlt&ksha,m s rule in effect becomes the same as

“the Ma.yukhm s explanatxon Both agree and mean the same
 heirs. ' ’

. nearest relation through her father in his family. It is one

and .the same rule composed of two parts, the first applying to
.-the woman in relation to her hushand, the second applying to
“her in relation to her father. . The relation to the husband
_ arises-in the approved, which' are the principal, or leading
forms of marriage; the relation to the father arises in the

<

Then comes the samé rule inits application to the woman’s .
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: mferxor forms Now, it is & canon of consbructzon, a.ccordmg

to the Mimamsa (law of mterpre’satlon) that where two cases.
“are mentioned togéther, one of which i5 the leading and the

other subordinate, the same nyaya or law must apply to the
‘latter, unless the rule directs otherw1se This canon i§ called
_the law of “ theloaf-and the staff " and is referred to and illus- .
‘trated in the Mitakshara, placita 6 to 11, Chap. I, section 9.
Applying this canon to the rule we are discussing, if in the

-principal case of marriage, the wife’s sapindas are the same as

- the husba.nd s without d}Smetlon the. same must ha,ve been

intended as between a daughter. ‘and her father algo. Again, it .
is another rule of construction in Hindu Law that when the
same word is used of two or more objects and in the same -
"connection, it must bear the same meaning as to all of them in
the absence of -express direction to the contrary(l) If dwara
and kula mean the identical heirs for husband and Wlfe, they
must mea.n that also for father and daughter

If 1t be urged as against this that as between a husband and
wife, the texts expressly say that they are.one, whereas there
is no text which says the same of a daughter with reference to
her fathér, the answer is that in the case of an’ unmatried
woman or of a woman married according to one .of the
subordinate forms, the theory is that sheis dependent upon
“and merged in the father in virtue of her dependent condition.,

“When the rule we are now discussing says that a woman,
‘mdrried in one of the approved forms, shail have for her

..sapindas her ‘husband’s sapindas i in his family, and that these |
" are to be the same for her as for’ him, and then the rule Says

that if the woman were married according to one of the inferior
forms, her sapindas through her father in his family shall take
her estate, the father is brought in as. taking the place’

- .which the husband would have taken, if the ma.rria;ge ‘had been

in one of the approved or principal forms. “What a.pphes to

the husband must apply, therefore, to the father

M) The rule is H%gamaz m;aaaqqmqgaﬂ%r
‘The Mitakshara, 8rd Edition, by Moghe, p. 21,
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What I have said so faa appears to me to brmg about in a
o rea.sona,ble manner harmony between the Mitakshara and the

- Mayukha on a line of reasoning based upon and supported by . .

‘the recogmzed rules of construction and principles m Hindu
QLaW." S i

“In .order to adopt the other view urged for the appellant, we

_ foust pubt a forced construction on.the plain language of the
i —Mlta,kshara, ‘We must wrest its words from their clear mean-
" ing, and- that, not because the grammar or any sensible and

; well-known.rule of interpretation requires it, but because Nila-"

kantha arbitrarily pronounces for it. There, again, we must
first construe Nilakantha's language itself as necessarily mean-

~ing that the Mitakshara’s words must be wrested from their.

- plain sense. , Before we so construe Nilakantha's language, we
. must be clearly satisfied that he does mean what is attributed
$6 him by ‘theargugnent If any doubt arises, if his explana-
" tion is reasonably capable of the construction which I have put,
we must yield to that as making sense both of what he says
and of what the Mitakshara says and harmonising them
-without violating grammar and the settled rules of construc-
 tion and religion in Hindu Liaw. Furthgr, assuming that the
' Mayukha's rule is in terms different from that of the Mitak-

.shara, and that Nilakantha understood the latter in a sense

not warranted by the grammar of the Mitakshara’s words, it
" is impossible to ‘harmonise the two ‘with each other in a

" reasonablé manner, and where that is not possible, the
Mitakshara must prevail : Kﬁsknaji Vyankteshv v. Pandu--

rang®,

1t may be urged—if N1lakantha. meant the sapindas of a
married woman to be the same as those of the husband or the
father according as the marriage was.in the approved or-
unapproved form, 'Why did he not cut short the whole discus-
sion by saying so in a few words instead of conveying his
meaning in a somewhat circuitous way likely to be misunder-

" stood and calling for some dissertation to understand him ?
" The answer is very simple, If he had sald that, he would

-

. @ (1875) 12 Bom, H. C. R, 65.
‘B 331—4 .
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" have left the matter Where the Mltakshara had left it and the

- . TURARAM

questlon—Why should a woman’s husbaid’s or father's
sapmda and not- her own inherit her “share ?——Would have
remaaned unanswered. Nilakantha liké all other commenta-
tord (Nibandhakars) on Hindu Law takes it for granted that
the student of it knows certain well-known principles of the

- Shastras. which govern that lé,w, such as those about kula and

gotra and the status of women ; they also assume knowledge-
on the part of the student of the recognized principles of

construction and the meaning a.nd significance of such words 38"
dwara and kula. :

Bes1d_es Nilakantha had to expla,m away the seeming
‘anomaly 6f the Mitakshara’s expression of the rule: and bring

it by his explanation into formal and substantial conformity

with the general rule to which I have referred above.. The
objection itself in the form of a questionI am noticing may be

: fairly met by a counter-question. If Nilakantha meant by a

woman’s sapindas through her husband or through her father
her sapindas as distinct from the husband’s or the fa,ther 5-0Wn,
why did he not say s0? A few words would have sufficed for
his purpose in that respect, and the explanation he has given
by means of such expressions as ‘‘the. husband or. the father

_as the door ” and “ the fa,mlly of the hushand or the father "
‘would have been unnecessary.

. The conclusion atv which I have arrived is conﬁrmed by one
smgle principle which studiously runs through the scheme of
succession to a woman’s stridhan. I have already pointed out

" that under the Hindu religion and the law flowing from 'it, a

Hindu woman is a dependent being—dependent -upon the
father before mariiage, dependent upon the husband after it.

.. As Hindu society. advanced, the rights of a woman also
advanced by gradual and successive stages. First, her right

to acquire property and hold it as her own wealth was
estabhshed her right as heir was also gradually acknow-
ledged. A striking feature of the scheme of succession
to her stridhan is that her children and grandchildren’
ate recognised ag her first heirs. So far she stands on’
the same level as a male; her newly acquired independence
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g Dreserved . She’ sta,nds as much as the male as,'a'

Cpr oposmfa in: her ‘own right. She is her:own door for, her own

Fula. ~But then comes the parting of - Ways when the point

as o~ her issue has been reached, and she dies childless, her

, dominion and ‘consequently her capa,clty as a proposita become

. merged. This is expressly stated in a *Smriti cited by. Nila-
- kantha in the Chapter on Partition in the Vyavahara Mayukha :

Htﬂ"ls«ﬂ qEHI= gigaer qia: qif p. 33, v.e., “If there be
_issue, the lord of the wife is not the lord of her wealth
"(Mandlik : p. 38, line 23, and p. 89, line1). Thelaw speaks ag
if it said to the woman: . Thus far you are acknowledged as
ant independent éntity, but if you die childless, you must go
back- to-what is your original position, the state of dependence
on either your husband .or your father—on your husband, if
you were married in the approved form, because according to
that form, you were given away into his family ; on your father,

if you were married in the unapproved form, because under

that form marriage did not take-you out of his family, there
being no giving away in it. So, if you die childless, you sink
into your original position and merge in as being dependent
upon your husband or your father for the purposes-of succes-
~ sion to your estate.” -

If we are to seek for warrant in the nature of textsin Hindu
-Law for this treatment of woman, according as she dies
leaving children or dies childless, we have it in the well-known
‘theory that progeny is the sacred purpose of a woman’s life,
‘That doctrine will be found referred to in the Mitakshara and

in Nilakantha’s Samskarda Mayukba in more than one place—

in the former especially in ‘the section on Rituals, where
Vijnaneshwara takes up and explains the Vedic prayer to Indra

which women offer at marriage. The prayer is in the words
“T,et ug obtain issue” (qsﬂ' ?ggm%). Vijnaneshwara explains .

the same doctrine also where, in the same section, he
points oub that women ought to be maintained, supported, -and
_protected, because they, are for the acquisition of progeny and

teligious merit  (qAATGUD: AT qIENEET) ©  See
Moghe's Publlcatlon 3rd Edition, pp. 20 and 21).
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The same pnncxple undelhes the rule as o succession to a
‘maiden, Her brothers come in first as heirs to her’ stridhan,
because she-is their bhagini— she who ‘shares with her
brothers.” 1In default of brothers, come the parerts, the
original state of dependence 1s revived, a,nd she sinks mto her
parents o Lo :

For these reasons, I am of opinion that the lower Courts
have rightly held the sister of the father of the maiden in the
present case to be heir to the maiden’s stridhan, in preference
to his gotraja sapindas five or six degrees removed. The

decree under appeal must, therefore, be  confirmed with
‘costs.

Scorr, C. J.:=1 agree.
BATcHELOR, J.:~1 agres.
HeaTox, J.:—1I concur.

Decree confirmed. .
G. B. R

-

APPELLATE CIVIL.

Before Mr, Justice Russell and Mr. Ji ustice Chaﬁdavarkar.

APPELLANT, 0.

MANORDAS ILALDAS AND ANOTHER (ORIGINAL#OpPONENT No. 1 anp

Arpricane), ResroNpanzs.*

- Civil Procedure Code (Act V of 1908), sections 96, 100—Land Acquisition Act (I of »

1894), sections 53, 54—Land—Compulsory acquisition—Compensation—Award by

<, Assistant Judge—Appeal to the District Judge—Second appeal——Prachce and
, procedure.

-

Where an award is,made by the Assistant Judge under the 'proﬁisions of the Land

Acquisition Act, 1894, and there hags been an appeal to the sttnct Judge, no second

appeal can lie from the appella,te decision,

"SEcoND appeal from the decision of P J Talyarkhan

'District Judge of Thana, confirming the a.wa,rds ‘made by
- A.'W. Varley, Assistant Judge of Thana.

Proceedmgs under the Land Acquisition Act, 1894

o* Second Appea,l No. 916 of 1910
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