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: the smt We reverse . the decree of - the Dlstrlct Judge and 1011.
restore that of the Subordmate Judge with costs throughout " Tewamaza
on the defendants who contesﬁed the plalntlff’s claim. - WanADANE

BEegaw. -

- Decree reversed.
G.B.R.

APP_E_LLAT:E CIVIL.

Before Szr Baszl Scott, Kt Chwf Justice, and Mr Justzce Russell

WASUDEV LAKSHMAN BHAGVAT AND ANOTHER (ORIGINAL DEFENDANTS) © 1911,
APPELTANTS, v. GOVIND MAHADEV GHA’I‘E AND OTHERS (onmmAL PrAINT- October 4. -
IFFS), RespoxDENTE.* - ——

 Land Revenue Code (Bom. Act V of 1879), sections 3 (11), 109, 197 and 217(0)—
¢ Holder >—A person in whom. a right to hold land is vested—QOccupanis—Entry in
the revenue regzster-—Mzsunderstandmg of -an order—‘ Quersight ’—Rectzﬁcatwn
of the 'regzswr——-Natural justwe. .

The term ‘holder’ as ‘defined by section 8 '(11) of the Land Revenue Code: A
{Bom. Act V of 1879) signifies the person in whom a right to hold land is vestod.

«

- . * Becond Appeal No, 252 of 1909.

(1) Sections 8 (11), 109, 197 and 217 of ‘the Land Revenue Code (Bom \Act V
of 1879) are as follows :—

-~ 8. In this Act, unless there be somethmg repugnant m the subject or
context—

» T R T * * * *

(11) Holder "’ or * land-holder "’ sighiﬁes the pefson in whom a right to hold
land is vested, whether solely on his own account, or wholly or partly in trust
. for another person, or for a class of persons, or for the public; it mcludes
amortgagee vested with a right to possession.

109. The survey officer; or, if the survey settlerent have been introduced’ undor A
the provisions of section 103 by the Collector, or Assistant or Deputy Cellector,
the Collector or Assistant or Deputy Collector shall ab any iime correct or cause to
be corrected any clerical errors, and any errors which the parties inferested
admib to have been made in the settlement register ; o ’

he shall also receive and inquire into all applications made to him at any time
within two years after the introduction of the survey-settlement for the_correction
of any wrong entry of a registercd occupant’s name in the said registet, and
if satisfied that an error has been made, whether through fraud, collusion, oversight
B 142-—6 ) .
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Where persons are not * holders’ their ela,lm as occupants cannot be supported
by séction 217 of the Land Revénue Code {Bom., Act V of 18‘79) .

Where an enfry in the revenus ieg1ster was due to & mlsunderstandmg oi
a certain order,

Held that the cause of the etror bemd of the same nature as ¢ overs1ght , fa.llmg
~within the description of errors in section 109 of the Land Revenue Cods
(Bom. Act V of 1879), the rectification of the register, so as to bring it in accord
“with the order passed after hearing both parties, was not contrary to natural justice.
It was a case in which the revenue ofﬁcer concerned was authorized under sec- -

_tion 197 of the said Code to dlspense with any ]udlcml or qua.SI-]udmlal

mqmry.

. SECOND appea,l against the decision of F. X. DeSouza»
District Judge of Thana, reversing the decree of 8. J. Kharkar,

The plaintiffs sued to obtain a declaratlon of their title to
the varkas lands in suit situate at the- v111age of ‘Ramraj and
sought to  restrain the defendant from obstructing their
enjoyment thereot and for restoration of possession if it were
held that the possession of the lands was with the defendant
at the date of the suit. The plaintiffs alleged that the said

or otherwise, shall correct or cause $he same to be corrected, notwithétanding that
all the partles interested do not admit the error ; but he shall.not receive any such

) apphcatwn at any time after two, years from the date of the introduction of the

survey settlement; unless good cause be shown to his satlsfactlon for the delay in
making such application, and no such correction of the said register shall

~be made in consequencd of any application made after the said penod of two years,

except with the previous sanction of Government. ] .-

197. Aninquiry which this Act does not require to be either formal or summary,
or which any revenue officer may on any occasion deem to be necessaty to make,
in the execution of his lawful dutids, shall be- conducted according to such
rules applicable thereto, whether general or special, as may have been prescribed by"
the Gevemor in Couneil, or any authority superior to the officer conducting such
inquiry, and, exoept in so far as ‘controlled by such rules, according to the
discretion of the officer. in such way as may seem best caloulated for the ascertain-
ment of all essential facts and the furtherance of the public good

217, When a survey-sottlement has been introduced, undér-the | provmonb of the
last section or of any law for the time being in force, into an alienated v1llanre,
the holders of all lands to “which such settlement extends, shall have ‘the same
nghts and be - affected by the same responsibilities in respect of the lands in their
occupa.txon as oocupants in unalicnabed villages.have or are ‘affected by, under the
provisions of this Act, and all the provisions of this Act relating to océupants and

* registered occupants shall be apphc whle, g0 far as may be, to them,
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,‘Iands belonged to one &hlvra,m Raghuna,th Sahasrabuddhe and
" were in his possessmn and ‘vahivat ag owner; ‘after Shivram’s
: death, in 1901, his trustees and executors sold the'lands by
: pubhc auction and plalntlffs became purchasers thereof under a
sale-deed, dated the 18th October 1903, in the name of plaint-
iff ‘4, Balkrishna Govind Ghate. They  further alleged
that the defendant, who was the inamdar of the village of
; Ramra,] in which the lands' were situate, was only entitled to

receive assessment and had no other rights over thelands ; -

still the defendant obstructed plaintiff’s enjoyment and’ himself
exercised such rlghts as cuttmg trees, etc., and was- settlng up
“his own title. Hence the suit."

- The defendant rephed_ that as inamdar he was the owner
of all the varkas lands in the village including those in suit,

that Shivram Raghunath Sahasrabliddhe had no right to or-
vahivat over the plaint lands, that Shivram’s executors-sold -

only rice lands and not varkas lands, that in the plaintiff’s sale-
- deed the warkas lands were improperly included, that the

. plaintiffs had got no vahd title and that the suit was time-

‘barred.

The - Subordinate Judge found that the plaintiffs had nob
proved their title to and possession of the lands in dispute .and
_that the defendant had proved his title'and possession. He,

‘therefore, dismissed the suit. In support of his conclusion °
he relied upon the decision in Vasudev v.. The Collector of
Thana® and on an unreported interlocutory ]udgment in second '

appeal No. 214 of 1903.

~ On appeal by the plaintiffs, the Dlstrlct Judge concurred
with the Subordinate Judge in his view of the case but the -

- case Was remanded for the following reason :—

There is, howevet, another aspect of the case which has not been notlced in the )

. judgment of the lower Court nor touched in the arguments at the Bar. I refer to
the position created by the introduction of the revenue-survey in the village on
9th July 1894 and its legal eﬂect on the rights a.nd liabilities of the parties.

For a right comprehension of this phase of the case, the following facts ars
essential. The defendant acquired the village in the year 1892 by purchase of a
"14 annas 6 pies share and mortgage of the remainder. At the request of his

@ (1879) P, J. 274
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redecessor, suz-vey operatwns had been eommenced in '1887 the Jungle Kharda ’
(eXlllblﬁ 188) was prepared by the survey “officers in 1891, village form No. V

* (exhibit 189) was prepared from this i in 1893—94 and the survey was declared on 9th
 July 1894, ~

It is admitted that in the papers as orlgmally prepared the pla,mt‘. 1ands were
entered in the khata of Shivram ; and evidence of the Circle Inspector (exhibit 58)
and the manager of the-inam village (exhibit 79) is relied on to show that the.
entries were made after due inquiry as to the vahivat and with the acqmescel‘lce of

the then inamd ar.

The present defendant however was not content that all the varkas land in the
village should be entered in the names of private Khatedars.” He made an _applica-
tion (exhibit 219 dated 23rd July 1894) to the Mamlatdar, gomplaxmng that some
varkas lands had been wrongly. entered in the survey records' in the name of
the tenants, and he submitted & statement (exhibit 150) of the lands which he

- alleged were so wrongly entered. It is important to notice that in this application .

the defendant. expressly disclaimed any interest in those pof varkas pieces which
are in kharif numbers and which were entered: in ‘the names of the tenants.
Accordingly we find that in the statement (exhibit 150) put in by 'him out of the

“plaint lands, he takes objection to only five plots, piz., survey Nos. 17 (4), 22 (2},

43 (10), 50 (1 and 4), measuring 16 acres 89 gunthas in the aggregate being -

- entered in Shivram’s name. The revenue “authorities made certain depa.rtmentali
" inquiries (vide exhibits 209 to 219); it is alleged that the inquiry was entirely”

ex parte and that the tenants were not made parties thereto.. Eventually orders
are -said to have been passed in the year 1895 directing that the records should be’
corregted by entering all the varkas land in the inamdar’s name, and exhibit 189

* was accordingly so corrected. Exhibit 207 is & copy of the corrected record.

- It is pointed out that the corrections then made were admittedly erroneous at

least in part, for we find that on 2nd March 1896 the defendant himself made an
application (exhibit 221) to the Mamlatdar, bringing to his notice that certain
kharif lands to which be had no claim had been wrongly entered in his name;

" that entries were made in the ‘inamdar’s name of certain pot ‘varkas pieces in

kharif lands, title to which he had expressly disclaimed in his’ application (exhi-

" bit 220) ; that the inquiries made by the Collector as disclosed in exhibits 209 to

219 proceeded entirely on a wrong basis inasmuch as it is assumed that this was
a revision survey ; whereas, as a matter of fact, it was the first survey introduced -
in the v1]]age, and that in any case the corrections were " irregular and could not
have the effect claimed for them since the varkaslands are shown as Khalsa and
entered in the name of Laxman Narayan (the defendant) in his own name and not

. in the name of inamdar as such, although defenda,nt was the owner of a 14 a.nnas .
.6 pies share only.in the village. .

&

It is argued that by the mtroductlon of the survey in 1894, Shwra,m beca.me the
occupancy tenant of the plaint lands under the joint. operation of sections 103 and
217 of the Land Revenue Codle; that the correction in the records subsequently
made was ultra vires and illegal having regard to the provisions of section 109 and
that the defendant is estopped from disputing. that Shivram was an oceupancy _

..
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‘tenant of h1s varkas lands by the acqulescence of the former mamdar in the
‘declaratlon of hls ‘status ‘as such, since It was only on that understandmg that
Shivram consented to become the occupancy tenant of the kharif lands.

But as the phase of tHe case was not touched in the lower Court, it is necessury
. tha.t it should go down for further evidence and finding on'the following issues :~—

(1) What were the survey -papers read out to the ryots when the survey was
declared on 9th July 1894 ? - : o

(2F Whether the introduction of survey invested Shivram w1th the rights of an-
occupancy tenanf in the plaint lands h'wmg regard to sections 103 and 217 of

o Bombay Act V of 1879 ?

» (3) When was the correction made in the survey records on the apphcatlon of the
defendant ?

(4) Whether ‘the corrcctlon was illegal and -ultra vires ha.vmg regard’ o the ‘

- provisions of sectlou 109, Land Revenue Code?

(5) Whether the correction was with the. knowledge»oi Shivram ; if not, ca.n it

afiect Shivram’s rights ?

D)
(6) W'hether the former inamdar acqmesced in-the entry of the plaint-varkas lands
‘in Shivram’s khata ? : .

(7) “Tf so, is the defendant estopped from disputing the entry now ?

B Fmdmgs to be certlﬁed thhm two months;

The Subordinate J udge ha,vmg forwarded hig ﬁndlngs, the .

Distriet Judge found on the said issues as follows :—

(1) Vxllage form No. V, copy of which is exhibit 189.

(2) In the affirmative.

{3) Between 27th August 1895 and 4th September 1895,
- (4) In the affirmative. . .
(5) Inthe negative, - - < N
.(6) In the negative," ’
“(7) In the negatwe

- With' respect to the ﬁndmg on issue 4 the Dlstnct
Judge rema,rked —

Issue +£.—This issue mamly turns upon the correct interpretation of section 109,
Land Revenue Code. The admitted facts are that, on the same day as’ the intro-
duction of survey settlement in his village, the defendant made an application to
"the Collector to have all varkas lands, including those entered in Shivram’s name,
transferred tg his own, Thereupon he was directed by the Mamlatdar to be present
with his evidence on 17th July (vide exhibit 222); exhibit 219 is his statement’
before the Mamlatdar made on 23rd July that he was in the habit of collecting -the

produce from all varkas land but that he laid no claim to pot varkas lands, which

class of lands he accordingly omitted in the statement (exhibit 150) submitted to
‘the Mamlatdar on. the same- day. So far, then, asthe potvarkas lands in

1
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suib are concerned mz, survey No 4 (phalm Nos. 1 a.nd 3), 11 (1), 12 (1 and 2}, '
418(3) and 51 (1) there was no application.at all ma,de by the defendant to have a.

R

" The nature of . the inquiry made by the authontxes is dxscloscd on & perusal oi
exhibits 224, 229, 225, 223. It appears from these exhibits that. the Collector for-

--warded the application of the defendant to the survey authorities for disposal.
- Those authorities did not give any notice to Shivram or any other registered occu-

pant who were interested ;. they merely referred to earlier orders Nos, 1460 and

" 1461 (dated 15th Octiober 1892} in which the Superintendent had directed that all

lands, kharif as well as varkas in both villages, should be entered in thé inamdar’s .
_name, and finding that these orders were untenable on the face of them they fell
back on the ledger for the year 1888-89 and directed that there should be a
mutation of names. of registered occupants in conformity with the entries in that

* ledger. The effect of this order was that the elaborate inquiries - made by the

survey officers as a preiiminary to the introduction of survey on'9th July 1894

"~ were superseded and the status quo ante restored by a stroke of the Supermtendent’
: pen. » -

> .
- It was obvious that this procedure would result in grave irregu]arities ; the
defendant himself pointed out to the Mamlatdar that cértain kharif land to which
he hadno title was wrongly entered in his name (vide his application, exhibit 221,

dated 20d March 1896). I have ahove shown that several plots of pot varkas Jands
to which defendant laid-no claim were also entered in his name. . We have now

" to see what is the legal effect of a mutation of names effected in the manner above ‘

~sumimnarized.

This qu%txon must be answered by a reference to the terms of section 109 Land‘
Reyenue Code, which is the only séction empowering corrections to be made. in the
settlement register. We are here concerned with clause 2, the requisites of which
seem to be (1) an application for correction to be made to the survey officer or-
_revenue officer, (2) an inquiry by the-officer who receives the application, (3 proof ",

- that the error ha.s been made through fraud collusion or otherwise. .

There can be no ambiguity as to the ﬁtst requisite above enumerated.

Turning to the second requisite, it seems to me that the inquiry to be held
should be of a judicial or & quasi-judicial character, because the concluding portion

. -of the clause * notwithst:inding’ that all parties interested do not admit the error "

contemplates that an opportumty should be given to the parties 1nterested to show -
cause aga,mst the apphcatlon. : :

Mr. Shmgne contends that the sectlon should be construed in the hght oi the
provisions of sections 193—197, Land Revenue Code, and that the inquiry contem-
plated being neither a ¢ formal " por a  summary *' inquiry within the meaning

- of those sections need not necessarily be of a judicial or- gquasi-judicial character.

He further refers to the analogous provisions of section 24 of the Registration Act

.- (11T of 1877), and argues that when the legislature has conferred a discretion on

certain affairs, it is not for the Courts to question the exercise of that discretion by
those officers, In support of this. contention,  he cites I, 'L R. 21 Bom,.
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. 69 699 and 6 All 460 ThlS argu.ment mvolves an obvxous confusion between the
condltlons precedent to the exercise of discretion on the one hand and the mode in
which. the discretion is exercised on the’ other. It is‘always the duty of the
Courts to determme whether the conditions prescribed by the legislature before dis-
cretion. can be - ‘lawfully exercised. have actrued though the Courts -will

generally be loth to interfere with the exercise of discretion in a particular
" mannér. ‘

" .AS to the third requisit'e‘\]: am of opinion that the phi‘ase “or otherwise’’
should be construed so as to apply to causes ejusdem generis with the preceding °

 causes’ and that a correction can be made under section 109, Land Revenue Code,

only when an error has been made through fraud, -collusion, oversight or other

causes of a like nature, To hold otherwise would be to clothe thd Assistant or
Deputy Collector with a general power of revision over the results of the survey
operations which would entirely defeat the scheme of the Land Revenue Code.

If this is the correct interpretation of section 109, Land-Revenue Code, it is

" obvious that the mutation of names with regard to survey No. 4 (1 and 3), 11 ’ n,

12 (1 and 2), 48 (3;, 51 (1) was ulira vires, because there was no application for

correction with rega.rd to them; while with regard to the remaining survey -

‘ numbers it -must also be held to be illegal because it was effected without notice to
the interested parties and the error was not duse to fraud, collusion or over51ght or
other cause of a hke na.ture

On the strength of the aforesald findings the Dlstrlct Judge
4reversed the decree of the Subordmate Judge and passed a.

decree-in the following terms :—

‘I declare. that the plaintiﬂs are the registered occupants of the plaint survey
numbers entitled to hold them in perpetuity, subject to the payment to the defend-
ant of the amounts due on account of land revenue for the same and subject to
- the other conditions speclﬁed in section 68, Land -Revenue Code, and I direct

-that an injunction do issue restraining the defendant from obstructing the plamt-

iff’s enjoyment of the sald lands.

- While the appea,l in the District Court was pendlng the

_,<or1g1na1_ defendant, Lakshman Narayan Bhagavat, died and his
‘two legal representatives were brought on the record and they
preferred a second appeal.

Jay Ja,kar Wlth P. B. Shingne, for the appe]lants (defendants)

G. S. Rao (Government Pleader), for the _ respondents
. (plamtlffs)

Scotr, C.J. .—The plaintiffs are tenants of certain rice lands

in the alienated village of Ramraj in the Thana District. The
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y t

‘ . defendant i, the 1namder of the v1lla.ge, bemg owner of ;! |
" Wasupmvy

ghare of 14 annas and 6 ples and mortgagee of the remammg

interest.

- The pla,mtlffs sue f01 & decla.ratlon of thelr title to the
varkas lands described in the_plalnt and to restrain the defend-
ant from obstructing their enjoyment thereof and for restora- -

. tion of possession if it be held that possession was with the

defendant at the date of suit. In the first Court the plaintiff’s .
suit was dismissed but in the lower appellate Court the

District Judge, though agreeing with the lower Court upon

the questions originally raised, held that by reason of certain
proceedings of the revenue authorities taken on the introduc-

_tion of-the survey settlement to the ‘village of Ramraj, the

plaintiffs were occupants of the lands they claimed and
entitled to hold them in, perpetuity" sub]ect to pa.yment ‘of

. assessment to the defenda.nt inamdar.

o

The rights of tenants of rice lands over ad]omlng wa,ste ,

" land of their superior holder is; by custom in the Thana Dis-

trict, confined to the use of portions of the waste for obtaining

- the manure without- which the rice lands could not be culti-

vated or the assessment on the rice land earned and paid.
Upon the evidence the Subordinate Judge held, and the learned
District Judge agreed that the presumption that the user by
the rice lands’ tenants of the varkas land was with the leave

 and permission of the inamdar unrebutted, that no per-
‘manent tenancy was proved and that the claim to hold the

varkas lands as part and parcel of the rice lands was excluded
by the pleadings and could not be sustained.

The learned District Judge in reversing the decree of the-.
lower Court rea,soned as follows —

The survey settlement was declared in the village on the

9th of July 1894. In ‘the register of occupants under that

settlement the defendants were entered as occupants of the
varkas lands in dispute. Section 217 of the Liand Revenue

.Code prowdes that when a survey settlement has been intro-

duced, into- an alienated’ village, the holders of all lands to

whlch such settlement extends ghall have the same r1ghts as

T



| VOL. XXXV BOMBAY SERIES,

occupants in unahenated w)lllages under the provxsmns of -the

Act.  Therefore, the plaintiffs are entitled to all the mghts of"v“

occupa,nts of the lands in suit.

‘It is true that thé entry of the plamtlffs names was
contra,ry to an order of the revenue authorities passed on the
~ 15th of October 1892 after hearing the plaintiffs and the
- inamdar; ‘it is true that on the 9th of July 1894 ‘the very day
* of the introduction of the survey settlement the inamdar

protested against the mistake which had been made, it is true

" that after inquiry the revenue authorities rectified the register
by entering against the lands in suit the name of the inamdar ;

- but the learned Judge answers that the order of the 15th
of October 1892 was untenable on the face of it and that the

inquiry held by the revenue authorities was wlfra vires and

then: rectlﬁcatlon of t,he register unduthorised.

In cons1der1ng whether the plaintiffs can claim the benefit”
'of section 217 of the Land Revenue Code it is necessary to -

i cons1der whether they were ‘ holders ’ of the lands in suit at
the date of the introduction of the survey settlement.

Now ° bolder ’ under the Code is defined by sectlon 3 (11) as
sngmfymg the person in whom a right to hold land is vested.

. We have only to turn to the finding of the Subordinate J udge,

which was concurred in by the Dlstrmt Judge, to convirice
ourselves that the plaintiffs were not ¢ holders’ of the lands in

‘suit ; their claim as occupants cannot therefore be supported
- by section 9217 of the Code. It is the only ground upon which

the decree was passed in their favour. The defendants’ appeal

must therefore succeed.

‘We think it desifable However to examine the reasons of the
. learned Judge for holding that the rectlﬁca.tmn of the register
 was unauthorised.

" Ttis to be observed tha,t he glves no reasons for stating that

the order of the 15th of October 1892 was untenable. As

regards the inquiry instituted by the revenue authorities on

the defendants’ complaint, it was a departmental inquiry for-

the purpose of ascertaining why the order of the 15th of
14257
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g October 1892 had not been obeyed Upon the explanatlon of -
the classer it a.ppeared that the entry of the defendants’ names

instead of that of the inamdar was due to a mlsunderstandmg
of the order This seems to us a -cause of error of the same
nature with ¢ oversight ’ and one falhng within the description

of errors in sectlon 109

Asg the order of the 15th of October had been passed after

. hearing both the defendants and the inamdar, We_ are not

prepared to hold that the rectification of the reg;ster 80 as to

‘bring - it into accord with the order was contrary to natural -

justice. It was a case in which the revenue officer concerned
was authorised under section 197 to’ dispense with any judi- -

~.cial or quasi-judicial inquiry.” It is to be.noted that inquiries

of the latter nature are only imperatively prescribed by the
Code under sections 59, 85 87, 91, 93, 125, 129, 142, under all
of which orders have to be passed of a very dlfferent nature to
correcting a mlstake in a reglster

We reverse the decree of the lower Court and ‘res_tore that of

"the Subordinate Judge. The ‘prayer for injunction relates

apparently to the assertion of-a permanent title by the

“plaintiffs and does not seem to be necessary in relation to the

undisputed facilities accorded to the plaintiffs of taking ‘rab’
from the varkas lands. The" plaintiffs must pay the defend-.
ants’ costs throughout. ‘ - '

Decree reversed.
- G.B.R.
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