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touchlng matters now subs’cantlally and d1rectly in 1ssue" '
between them, viz.—whether the' defendant is entitled to raise
‘his building beyond the - ‘height at Whlch it stood when that
consent decree was passed, is res judzcata But it does not -
follow from this that the Court will necessarily grant an’ in-
junction as was done in the former ‘suit-by consent of parties,
for that is a matter personal o the defendant there, and ofher
considerations may now be found Warra.ntmg the adoptlon of a
different course. :

Attorneys for the plalntlff ——Messn Madhowﬂ Kamdasr'
& Co.
. Atkorneys for the defendant —Messrs. Edgelow, Gulabchand
Wadm & Co. . . S
JBUN. L.

" APPELLATE OIVIL. |

Before My. Justice Beaman and Mr. Justice Hayward.

Toe SECRETARY or STATE ror INDIA IN COUNOIL (oRIGINAL DEFBNDANT),

ArpELLaNT, 0. SADASHIV ABAJI BHAT AND THREE OTHERS (onmmu.
PrAINTIFFS), RESPONDENTS.* .

'

Survey and Settlement Act (Bom Aet I of 1865), sectzons 25, 28, 37, 38 (U—-Land
Revenue Code (Bom.-Act V.of 1879), sections 102, 106—Khoti village in ‘Kolaba
District—Survey and  seltlement—Introduction of * sonctioned’ settlemeni—
¢ Hixed or guaranieed ’’—Expiration of the per"iod of *sanctioned ™ settlemient—
Continuance of the torms of the ** sanctioned ™' settlement after the expiration of the

perwd as still bemg sanctioned. .
N S
A question having arisen as to whether under the settlement of the khoti village

* in suit, which was sanotioned in 1863 a,nd mtroduced in 1865 sub]oct to all the

* First Appeal No. 98 of 1905.

() Sectlons 25, 28, 37 88 of the Survey and Sattlement Act (Bom. Act I of
1865) are as follows :—

© 25, It shall be lawful for an officer m charge of a survey to ‘assess \ to the land
revenue, under such general and local rules as may be in force in the survey under
his charge, all lands cultivated or unoultivated, and whether hitherto “assessed or
not, provided that such assessment shall not be levied for more than one year
until the sanotion of the Governor in Counci} shall have been obtained thereto, and

-

\
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prowsmns ofr bhe Survey and Settlement Act (Bom Aot Tof 1865), and therea,flser
for a. fizxed period of fwenty-seven years, the Government was entitled on the

_explratlon of the smd period of twenty-seven years to insist ipon the terms 1mposed '
upon the Khot as between “him and h]S tenants under the sett]ement as. st111 being ~

sanctloned, wl N

Held tha.t in '1892 When the ﬁxed period of the settlement sanctioned in 1863
and introduced in 1865 came to an end, the terms which _had been imposed upon
the Khot under sectxon 88 of the Survey and Settlement Act (Bom. Act I of 1865),

when that settlement was introduced, romained in force, since the settlement itself .

_musk be deemed to have been then and still to have been sanctioned and that

‘Government was within its rights in insisting upon the Khot acoeptmg oerbain

clauses in the kabulayat of that year.

- FirsT appeal a,ga.mst ‘the declslon of R. 8. Tlpnls,
‘ D1strlct J udge of Thana in orlglnal Suit No. 39 of 1893.

“provided tha.(a 1t ‘shall not be leviable from any land held ‘and entered in the land

registers as wholly or partmlly exempb from payment of land revenue, except to -

" such amount as is in accordance with previous practice, or any law which has been,
or may hereafter be, enacted relatmg to lands so held .

_ag. Tt shall be lawful for the Governor i in Counml from time to tifde to lay down :

; rules for the administration of the survey settlements not at variance with any
provisioﬁ. of this Act, and to declare existing sett]ements and all ‘a,ssessment:
1mposed ﬁfeeerding to sections 25 and 26 of this-Act, fixed for any period not exceed-
ing thirty years. The expiration of penods 80 guaranteed shall from tzme to time ba

. pubhshed by authority of Government in the Govemmmt Gazette. .

' 37. Whenever, in_the Rutnagherry Lolleotorate and in the Ryghur, Ra)pooren
end Sanksee talukas of the Thana Collectorate, the survey settlement is introduced
into villages or states held by Khots, it shall be competent for the Superintendent

of Survey or'Settlement Officor, with the sanction of the Governor in Couneil, to

grant the Khot a lease for the full penod for which the settlement may be
"guara.nteed in -place, of the annual agreements under which such villages hava
‘hxtherto been held ;- and further, the provisions of section 86 in respect to tho nght
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" of permanent occupancy at the expiration of a settlement Jlease sh&ll hold good in -

regard to those vﬂlages or estate.

38 It shall also be competent to such officer,” with the sa,nctxon of the Govemor

" in Council,” to fix the demands of the Kkpt on_the tenant at the time of the gﬁheml :
. s?rvey of a dlstnct and the terms thus fized shall hold good for the period for

.which the Settlement may besanctioned. But this limitation of démand on the

tenant shall not confer on him any right of transfer by sale, mottgage, or -

otherwise, where such did not exist before, and shall not affect the right of the
_Khot to the reversion of all lands resigned by his tenant during the currenoy of
the general lease, :

B 142—3
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The fects were as follows ——

The plaintiff Sadashiv . Aba,]l'Bhat was the Khot of the
v111age of Ambdoshi' situaté at Tale Petha in the Kolaba
District. The Kkhoti was orlgmally conferred’ on, Krishnaji’
Mahadev Mehendale, plaintiffs predecessor-m tltie by Peishwa
Bajirav I under a grant of the ‘year 1733. ' The Khots of the’

_ yillage, according to custom, recovered from the tenants
" ardhel (one-half of the .crop) in the case of rice lands and

tirdhel (one-third of the crop) in the case of varkas lands, or

- the rent agreed upon between the Khot and his tenants. -

On the 16th June 1868, the Government. of Bomba,y sane-

tioned survey rates in Tale Petha in which the: vﬂla,ge of
- Ambdoshi was situate. As a matter of fact, however, the rates

were. not actually introduced until 1865-66.- On the 25th
January 1865 the Survey and Settlement Act. (Bom. ActT of-
'1865) "came into force, section 8 of which declared the then
existing survey settlements to. be in force _subject to the

- provisions of the Act. . At the original survey the demands of
_ the Khot were fixed by the -Survey Officer purporting to act -
" under section 88 of the Act. The Khot of Ambdoshi was-
- offered a leage under section 37 .but he refused the::'bffer and

‘passed to Government annual- kabulayats from 1869-70, one of
the terms of which was not to exact anythmg more from his

~ tenants than the rates fixed under section 38 by the. Survey
' Settlement Officers. The main conditions were as follows =

‘2, The «genera,l assessment of la,nds Has boen recorded in the’ survey papers.

"In addition to that an additional revenue will be charged at the rate- of one anna’

per rupes on the abovementioned estimated revenue as Local Fund’ assessment

The amount so assessed will be paid off by instalments as may be demded by the
Collector of this District.

B~ * * . * * *® B R

'5 We shall pay the revenue about the" general assessmient - of lands as stated .

) ‘above in the first two itoms, we shall receive dues from the tenants of the same as:
detailed below —_ e

. T
S ) We shaH collect the revente,in cash in the fixed number of instalments as

the dues must have been entered in the survey papers as assessed: from each one
- of the-lessees enjoying fixed fees (Dharekarces).

(i1} Some lands of. those now in the charge of the Khots have been recorded
a8 standing in the pames of the glients: and in pursuance of section 38 of Act I
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of 1865 the a.ssebsment of these lands must have been entered in the names oi

those clients.- 'We shall collect all those ‘items of revenue with profits for the -

o abovementmned years in accordance with the following details :—

- (a) The tax on the (c khareep ) autumnal harvest is rupee one and eight
) "a.nna.s for’profit ; in all one. rupee and annas eight : of that for the tax one
: rupee in cash, and as for the profit half a maund of (** Bhat *) rice in the’

husk or six payalis calculated at the . rate of one khzmdy for twenty rupees.

Ten pice will be charged for cach maund of the nett revenue and the profit.

(b) "The whle of the tax on lands of a superior qua.hty in ca.bh and twelve

" annas for profit. ‘At this rate the nett rovenue will be taken as half a maund or

" six payalis calculated at the market rate of rupees thirty : one-half of that will

: be the Nagleo corn, and ‘the other Warece, The whole of the tax to he taken.
out of a rupee in case of profit. -

N

’ .:In this way the revenue wﬂl—be levied from the tenants.

From the Government we shall get a certificate stating how much Tevenue is due
from each ryot ; nothing in-excess of that wil be taken.

- . -

* ;’: * * 9 * " *

7 N The due which will be levied ftom each ryot as stated in detai]s@bove, wi.ll'

be in quantlty exactly what must’ have been entered as due in the account of each

,m)t in the records of the general assessment of lands. We shall also enterin the

bookof each client what. amount is due from him on account of the land assess-
ment, before the 1nsta1ments begin, We shall receive the revenue exactly as so
- stated and immediately on the receipt of the due, all correspondmg (entry) will be

_‘at ance made in the book., If on enquiry it be found that we failed to do this, we .

shall pay to Government the ﬁne whmh may berinflicted on us, but not cxceedmg
. rupees one ' hundred. .

.. 8.. If the Dharekaree do not give his Iand for cultivation -for any reasons and is
“reduced to penury -(or absconds) or dies without leaving a rightful claimant, and

also 1ffany of the clients of the Khot in charge of the same die and if there be.no
heirs to him 1£ he absconds ‘we shall report that to the Mamlatdar. Then we shall
- make the necessary mqumes ‘for causing the corresponding mutations on“the records.
,b ‘We sha.ll enter the land to the account of the Khot. We shall also obey any orders
of the Gove‘mmeﬂt as to how that land is to be cultivated and how the fized tax
must be paid to the. Government. But if the season for cultivation set in befora
-Aa.ny final orders are received about such lands, due ‘arrangements as stated above
» .wﬂl be made untll the ﬁna.l orders of d.lsposa.l are obtamed

e » - * L . ..

‘ 10. . All the trees that may be standing in the lands of . the Dharekarees, other -

" than. timber and blackwood and those mientioned in the 9th item above, where
“the same are owned by them, must be admitted to be of their -ownership. ~ All
the other trees are owned by us a3 has been conceded by the Govemmen(;‘
. -Where in any ycar, those trees of timber and blackwood be felled, after the
* wages are deducted, if the trees be from the ownership of the Dharekarees, one
th.ml share of the other proceeds should be had by the Dharekarees, and where
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the trees are not owned - by the Dharekarees, the aforesaad one thlrd sha,re wﬂl‘ '
be given to us. - )

” L2 T cx T 4-*..: s e

: 15 At present an appeal (a case) is bemg prosecuted about the Xhoti in the

‘H1gh Court. The management of-our village should be conducted according
to what may be decided there. Till then we have agreed to can'y on the manage-~

ment in accordance with the conditions stated in paras. 1 to 14 above

-.On the 10th February 1870 the Collector of the District _

v"Alssued a proclamation declaring ‘that the survey rates of -
‘ Ambdoshl had been fixed and that they would continue-for a

.perlod of twenty-seven years from the year 1865 66 to the year

°1891-92. On the 15th March 1875 the Government published

anotification under section 28 of the Act. The period’ of
twenty-seven years guamnteed explred on the 31st May 1892.

. The Khot was, thereupop, reqmred to execute an annual kabu-

layat in the usual form, but he objected to the clause rela.tlng to"

-rent and refused to pass the kabulayat An -order for attach-v
~ment of the village was, in consequence, issued on the 9th
“December 1892 ; but on the next day the plaintiff passed under .

protest a kabulayat in the ‘usual form. On the 28th November

- 1893 the plaintiff filed the’ present suit agamst the Secretary
“of State for India in Council praying for a declaration that (1)

the terms which the defendant unauthorlzedly coinpelled the
plaintiff to.insert in the kabula.yat for 1892-93 bemg so entered

- under coersion the kabulayat was 1llegal mvahd and not bind-

ing on the plaintiff and (2) the plaintiff could not be compelled to
pass such a kabulayat and the defendant was not competent to

" attach the plaintiff’s village. He further prayed for an order

that the defendant should not fix as between the plaintiff and

. . his tenants the rents. to be levied by the Khot from his tenants
- and claimed Rs. 400 for damages.

The defendant answered inter alia that under sect1on 11 ofA

- ‘the Revenue Jurisdiction Act (Bom. Act X of 1876) the suit
. could not be entertained until the plaintiff had shown that he
had preferred all such ‘appeals allowed “him by the law
C.in force namely, sections 203 and 204 of the Land Revenue
“-Code. (Bom Act V of 1879), as it was’ poss1ble for him to
: ‘~present W1th1n the time allowed by la;w for the suit ; that the
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planntlff was not the owner' of the vﬂlaﬂe and not having

accepted the-lease tendered under section 37 of the Survey

and Settlement Act (Bom. Act I of 1865) had no permanent
mterest in the Vlllage in‘suit, nor any interest beyond that of
1evoca,b1e agency; that Government had recognized the

plalntlff’s preferential right to officiate as ‘Khot on an under-"

taking to perform the duties attached thereto by Government

‘and Grovernment could not be compelled to retain any person”

therein unless satisfiéd. that such person was prepared to per-
form the duties required ; that Government was justified in
requiring, bgfore re-admitting the plaintiff to the office, to
fulfil the specified duties ; that the ﬁlaintiff was bound under
‘section 38 of the Survey and Settlement Act (Bom. Act I of
1865) by such terms as may be fized by the superior officer as
10 his"demand on tenants and the terms of the kabulayat

*objected to by, him were consistent with the imperative require-
ment of the law ; that the plaintiff*had not ststained a- loss

of Rs. 400 and that the plaintiff was liable to forfeit his office
on refusal to carry out the duties thereof

'I‘he suit was orlglnally heard by Mr. Bea,man who wasg
lthen the District Judge of Thana, and he dismissed it with
“Gosts holdlng, on the first issue, that the plmntlff had not
~ exhausted his remedws‘}oefore brmgmg the suit.

" From that decision the pl&lntlff preferred an Appea,l No 158
of 1895, to the High Court which, on the 18th November 1896,
reversed the decree and remanded the suit for re-trial on the

merits. After the remand the case was finally heard by

Mr. R. S. Tipnis, the District Judge, who after a very protract-
ed inquiry found that the- plaintiff was the purdtan sanadi
Khot but not vatandar Khot and his predecessors-in-title were
purdtan sanadi Khots of Ambdoshi ; that the plaintiff was not
‘the absolute owner of the khoti village of Ambdoshi but his

interest in the said village was of limited proprietorship; that -

:the plmntlﬁ' ha,d an interest in the khoti village beyond that
~of a mere officer, agent or farmer ; that the right of the plaintiff
‘to manage the khoti was not.conditional but was dependent on
the fulﬁlment by him of the duties in connectlon with his
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khotshlp and hlS rlght to the khotshlp Was . not forfelted by_
- his refusal to undertake the duties of the Khot in any year;

‘that there was 4 provision in the Survey and Settlement Act”
(Bom. Act I of 1865) for fixing, on certain conditions and for ¢ a

" certain term, the Khot's demands on the tena.nt ‘but the inser-

“tion of the obligé,tion in that behalf in the required ka,bula.yat
for 1892-93 went beyond the provisions of the law and conse- -
‘quently gave to the plaintiff a cause of action to cla,lm damages
and not injunction, and defendant did not acquire any right to
interfere between plaintiff and his tenants simply by virtue of
his having registered tenant’s names.in the survey record ; tha.t'
“the defendant ‘Was not estopped from denying plaintiff’s cla,nn
by his conduct or by any valid. agreement ; that the plaintiff
had a right to revert to’ the Mamul vahivat, though it might -
be inconsistent with that rprescnbed in section 38 of the Survey .
‘and: Settlement Act (Bom. Act I of 1865), on the expiry of the™
period of settlement, which period did-expire in 1891-92, and -
the system adopted by Government for fixing the Khot's:
dexnands on the tenant at the survey was, when in force,
mconsxstent with the Mamul vahivat ; that the plamtlﬂf was

- entitled to Rs. 400 for damages claimed in the suit and that the

plaintiff was not bound to execute the’ required kabulaya,f for

1 1892-93 containing the objectionable parts of clauses 5, 7, 8,

10, 15, and by his refusal to execute tie same, the plaintiff d1d
not. forfeit all his rights to the khotshlp of or mterest in the
village of Ambdoshi.

- On. the strength of the above ﬁndmgs the Dlstrlct J udge
passed a decree in the followmg terms :—

- That the annual kabulayat for 1892-93 executed’ under protest by pla.mtlﬁ

is not blndmg on him with regard to clauses 5, 7, 8, 10, 15 mserted therein, that is
to say i— ' .

ok

~ Clause 5 is ob]ectlonable as in (sub- cla.use 2) 1892- 93 plam‘tlﬁ was entitled to

. révert to the practlce of recovering customary rents (Mamul vahivat) from tenants

of khot nisbat lands, and was not bound to restrict his demands on the tenants to

L speclﬁed amounts as laid down in sub clause 2 ;

T 0 . T
Clayse 7 is objectionable and requires verbal alteration inasmuch as aocotdmﬂ

to Mamul vahwat assessment is reoovt;rable from dharekans and not khot1
tenants ; : : -
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'(.»_ands lapse to :the Khot thhout &ny special order in. that _behalf from_ the
) Collecf.or 1

_ “-Clawuss ™10 1s ob;eetmnmble because pla.mtlff is entltled to the benefit’ "ot
,Mr Dunlop s proclamation in respect of trees growing on khoti khasgz lands ;

C lause 151s ob]ectlonable because it is in the interest oi the plaintiff and he does )

nof‘. want it-to be 1nsert‘,ed .-

That the plamtlff should not-have been, in 1892-93, compelled to pass thel

: amma,l ka,bula.ya,t containing the aforesaid ob)eotlona,ble clauses Wxthout his free
,{ eonsent : L

.. That the plamtlﬁ is not liable to pass an annual kabulaya.t conta,ln]ng the

~‘aforesa1d ob]ectlona.ble olauses 5, 7, 8 after 1891-92, until Government in- its .‘

Jexecutive capacity conforms’ to the -provisions of the law néw- in foree, viz.,

‘seclnon 38 of Bom. Act I of 1865, and lega.lly exeroises the power conferred upon it

rby the a.fotesmd section of the aforesaid Act

4. ‘That the plaintifi’s khoti village of Ambdosh1 is not Hiable to attachment by * -

"Government should plaintiff refuse to pass any such aforesaid kabulayat in any

Syear after 1891-92 on account of the insertion therein of the aforesaid ob]eotlona.ble -

elauses 5, 7, 8, unless and until Government legally conforms to the provisions of
sectlon 38 of Bom Act Tof 1865 or any other law in force at the time.

'15.? That in the: state .of law and rules havmg the foree of law as existing in

©1892-98 Government were not entitled to restriot plamtlﬁ (the Khot) to speclﬁed .

",demands on the khoti tenants of Ambdoshi.

;. This Goutt turther orders that plaintiff do recaver from defendant Rs. LOO as
—v’da.ma,ges clmmed in the plaint, and that each pa.rty should bear its own costs,

llth March 1905

The defendant a.ppea.led

Strangman (Advocate-General) with G. S. Rao (Government;
'Pleader) for the a,ppella.nt (defendant) -—The prlnclpa,l question
“involved in the case is whether the rights of the plaintiff to levy

_assessment from his tenants are limited by the rates fixed

'under section 38. of the Survey and Settlement Act. If this
i p01nt is decided in our favour there is an end of the case. The

_.decision ‘of- the point ‘depends upon the- admissions of the
partles certain known facts and some provisions of law. -

-The village of Ambdoshi is'in Rajpuri Taluka referred to in
“section 37 of the survey and settlement Act. That section

. empowers Government to introduce survey settlement, that is," -

‘;' to fix the rates as between Government and the Khot. The

. ‘guarantee - for the rates s fixed for a perlod not exceeding.

e C’lause 8 is objectionable beca.use a.ccordmg to Mamul vahnvat khot msbat.'f'
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g thlrty yea,rs “under sectlon 28 of the szud Act Tha,t sectlon

corresponds “Wwith- sectlon 102 of the Land Revenue Code )
Under section 87 a lease can be granted to a Khot for a penod"

_not exceedmg thirty years. It is optional with’ the Khot to ‘
- -accept or not to accept the lease.

After the expiry of the period of gua.rantee, there is nothmg )

" in the Survey and Settlement Act or the Liand Revenue Code *
“svhich makes it obligatory on Government, to make a fresh
" survey. If-Government do not re-survey or re-assess, they can
' go on recovering the same rates as fixed at the original survey.
.The period guaranteed is guaranteed in favour of the Khot.
‘Government can go on levying the same rates. There being"

no’ re-survey Government were entitled to call upon the- Kbot
to-pay the assessment fixed in 1865, which Government did by
calling upon him to execute a kabulayat. The Khot objected to
certain clauses in the kabulayat; he did not object to pay. thef‘?
sum of Rs. 707-12 fixed in 1863 and introduced in 1865-66.

’ The word in section 38 is *“ sanctioned * and not “ gua.ra.nteed ”
“So long as Government levied nothmg more than what was.

fixed under section 27 the Khot ha.d no right to levy anything
more from the tenants than what was fixed under the section.

The District- Judge was of opinion that “sanctioned ’A’;

 meant “ guaranteed.” His view was erroneous. There - is
" nothing in “the law as to how ‘sanction should be ev1denced

In the present case sanction was. clearly  evidenced by the

“demand of Government on the Khot to execute a kabulayat as
‘usual in 1892-93. _ This was a clear, definite sanction.

We submit that the pemod of settlement must be deemed as
sanctioned so long- as Government goes on ca,lllng upon the
Khot to pay at the previous rates, that is, to execute -a

~ kabulayat : ‘see section 102 of the Iiand Revenue Code and .
sections 25, 28, 37 and 38 of the Survey and Settlement Act.
. Under section 25 when once the rates are sanctioned they may

go on for ever sub]ect to a guarantee that Government will not

. enha,nce the rates for a period of thirty years.

We contend, first, that no sanctlon was requlred at all and .

- sécondly, if any’sanction was requl.rgd_, Government’s demand
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to” execute a kabulayat as’ usual Wlth a threa,t was a sufﬁclent
'sanctlon 5 : L :

; The constructmn put by the Dlstnct J udge upon the sectlons
. of the Survey and Settlement Act was not.correct.

LuDrAL Kha,re for the respondent (plamtlft) :—The proclama-
: :itIOD “issued -in 1870 notlﬁed that the restriction was to hold
’;:‘good for twenty seven years. The word in the proclamation is
-':fthamb, that 1s, agreement, settlement. Under section 38 ot the

;?Sm‘vey and Settlement Act some perlod has to “be fixed for

- Whlch thé rates are to be limited.

P

X Sanctlon " means -$wo - thmgs one, sanctioning the.

Eb‘settlement and the other, sanctioning the period: Sanction
.for a further period nowhere appears. For want of sanctioh
Grovernment had to issue a confidential resolution.in 1895 '

Sectlon 38 requlres an express declaration fixing the period of
';,_yea,rs It requires an express sanction for the limitation of

jthé Khot s demand on the tenant. The period in section 38 .

: must be the penod in sectlon 37.

The question still remains whether the Survey Officers have
x any _power to limit the Khot_s‘ demands on his tenants.

',’.fv‘::.The‘ ‘Khot’s ‘undertaking to be bound by the terms of the

fﬁs‘ila,l kabulayat, clause 15 in the kabulayat, had no meaning
‘since _ the - decision of Ambegaum suit. By passing the.

7, kabulaya,t the Khot did riot accept the right of Government to

‘interfere with the Khot’s right as against his tenants-at-will.
éGovernment have no rlght to do that under section 38 of the

Survey Settlement Act.

- ‘Government are estopped f10m pressmg the Khot to’ pass
kabula,ya.ts as they want.

: BEAMAN J. ‘——Thls case has assumed very large proportlons, ,

sbut we think it can be disposed of in few words. We think,

however; that we ought not to dismiss it without paying a

‘tribute’ to -the great thoroughness and ability with which the

“ vlea,med J udge, who tried this suit, has dealt with the enormous

_ mass of materialslaid before him. In the argument before us

ik ha,s become only too clear that an undue and quite an
B 142—4 :
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) unnecessa,ry sbrain - was put upon ﬁhat learned J udge owmg to -
. the course ‘taken by the litigation below. . The whole of his
learned and elaborate enquiry' into - the character of this

particular khoti, is for our present purposes entnely irrelevant.
So too is much else in that ]udgment which, however, may not
prove to be labour in vain, since it will always be useful for
purposes of reference ‘when kindred questlons arise.

The point before us, however, is extremely 51mple and turns
upon the construction of sections 25, 28, 87 and 38 of Bombay
Act T of 1865, and sections 102—106 of the Land Revenue
Code (Bombay Act V of 1879). Brleﬂy put, it amounts to this:
Whetﬁer under the settlement of this khoti village, which

‘was sanctioned: in 1863 and introduced -in 1865, subject to all. -

the’ provisions of Act I of that year, and thereafter fixed for a

- period of 27 years, the Government - was’ entitled on the

expiration of the said perlod ‘of 27 years to insist upon the

* terms imposed upon the Khat as between. him and his tenants"
* under the settlement as still being sanctloned

In the Court below - the learned Judge has dlscussed thls; »

, pomt very elaborately ; but ‘we cannot ‘help thinking that he
" has entirely overlooked the intention of the Leglslature in -

using in. certain sections the words “ fixed or guaranteed ’ and
in' other sections the word “sanctioned. ” In_ his -opinion
“ ganctioned ” at the conclusion of section 38 of Bomba.y Act T

" of 1865 is synonymous with gua,lanteed or fixed ”; and
if - this interpretation be correct, it would follow tha,t the

terms imposed by the settlement -of 1863 upon  the- Khot
ceased to be in force atthe expiration of the term for which
that settlement was fixed or guaranteed. That would be in the’

- year 1892, so that in his view the plain'tiff-reépondent was

justified in refusing to renew kabulayats including those terms

_ after that year. We think, however, that the contention of the -
. learned Advocate-Greneral on behalf of Government is clearly

right and must prevail. If we look to the effect, of all the

* sections we have mentioned, taken -as a whole, it appears to us

that there can be no serious doubt but that the construction -
placed upon the concluding words of section 38 by the Advocate-
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«Genera,l g not only the natural a.nd nght constructmn but also . 1911,
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The ofﬁcer entrusted with preparmg a »survey settlement ABart,

"proposed hlS mtes to Government and these rates were only
enforceable a8 assessment for one year until they were
sanctioned by. Government. When- they were so sanctioned,
Vthe settlement became a sanctioned settlement  within the
‘meanlng of the clear words of section 38, and that meant no
more than- that Government had accepted the various rates of
.the assessment proposed by the Survey Settlement Officer.
Such-a sa.nctmned settlement might remain in force for one
‘year or for 50 years. But in order to give.some fixity to tenure,
‘for those holding under i, the law provided -that Government
~might in their interests fix or guarantee those rates for a
definite period, not exceeding, under Bombay Act I of 1865, -
30 ‘years, That was .clea,rly Z'intended to be in the interests of
those paying assessment and holding under the settlement. -
Section 38 of the same Act together with section 37 appear. to
" have excluSWe reference to khoti-  villages. It was further
endcted that at the time of the general survey the Settlement
Officer might limit the rent to be taken by the Khot from his
tenants. And -the ‘section goes on to say that all the terms so
.imposed shall ‘hold -good during the pemod for Whlch theu
settlement may be sa.nctmned '

. Now section 87 of the same Act prov1des for fixing the dues
to be paid by the Khot.to the Government. There we find a
provision made- for- guaranteemg or fixing the period of such _
sanctioned settlement.  And it is very important to discrimi-
nate in all these sections between the carefully and no doubt
advisedly made choice of the words “ sanctioned " on the one -
hand and “ fixed or guaranteed ” on-the other..
"If we burn to section 25 of the Act, we shall find that it

provides for the sanctioning of the settlement. If we turn to

" gection 28 of the Act, we shall find that it provides for fixing -
_or guaranteeing the period of that settlement up to & term not .
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v exceedlng 30 years So- agaln in the later Act Land Revenue

Code’ (Bombay Act 'V of 1879), in section 102 we find in the

», first sentence provision miade for sanctlonlng the rates proposed -
. by the- Settlement Officer, which is. tantamount to sanctioning’
" the settlement within the meaning of section 25 of Bombay

Act T of 1865. And the section then goes on to provide for.
fixing' the period of the settlement whith is tantamount to
re-enacting what was provided-in section 28 of Bombay Act I
of 1865. Thus we think that there is a very fair distinction
between “fixing ” a period during which a sanctioned settleé_

“ment is to.continue in force unmodified, and “ sanctioning ”

‘settlement  which goes no further. than acceptmg the rates

' proposed by the Settlement Officer.

" We have then to cons1der Wha,t the eﬁect of section 38 of
Bombay Act I of 1865 is when a settlement. has been sanctioned

“and a period has been fixed and that period has expired.. That

is what has happened here. . The settlement was, (s we have

- said, sanctioned in 1868, It was, introduced in 1865 and a
- period of 27 years from that day was fixed. During that period

the pla,lntlff-respondent does not deny: that he was bound under
section 38 to comply with all the terms regulating his right to

" levy rent from his tenants proposed under the sanctioned settle-
. ment. But his contention is that when the perlod ﬁxed expned
. thdse terms no longer remained in force since section 38 says

that they -shall only hold- good during the period for which

- such settlement may be sanctioned. But what is the effect of
~the fixed p_er'iod, terminating before any revised settlement has
~béen introduced ? Surely it can be no other than to continue
" the sanctioned -settlement relieved from the quality of fixity.
. That is to" say, that the position of those holding under it is,
‘until interfered with, precisely the same as it was at the com-
" mencement of the fixed period, but less secure since at any day
‘Government might intervene, revise the settlement and enhance

the rates and assessment.  So long, however, asit does not do

80, we must _presume that the settlement onglnally sanctioned
' “continues to be sanctioned, and we think, therefore, that the
. "Advocate-Greneral is right in saying that no proof 1s needed,
~_even of any implied sa,nctlonon the part of Government; so 1_ong
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jf:a.s :the other suie Gan_ show nothlng to the contrary.” Were,
i_however any proof of implied sanction necessary, the Advo-
. cate Gereral points out that it is to be found in the fact that

: xmmedla,tely upon the expiration of the fixed period Government”

2‘dema.nded the assessment from the Khol on the same terms as

.intention of Government to contmue the sanction given to tha

“assessment ‘in 1868, pending the introduction of any new and |

Arev1sed settlement which might later be found necessary.

- On both these lines of argument we are disposed to agree
. W1th “the learned Advocate- General. - We think too that
“in adopting -them we are giving effect to the real equity'.of
"the case and .the intended policy of Government, For, if we

'were not to do so, the effect would be that since no revised :
settlement has been introduced, the Khot would be able to
,retaaln the benefit of the low rate of assessment fixed upon him

-7111 1863, while he would be at liberty to exact from his tenants,
as indeed he wishes to do now, up to half the actual produce of

‘their cultivable lands.. That, we feel sure, never could have been -

‘the intention of Government, nor do we think that the . words
‘used in the Liegislative enactments compel us to any such
- conclusion. Rather we are clearly of opinion that the actual
-'words used, When all the sections are read together, naturally
v'do bear the meaning and ‘construction which we have been
‘invited. to put upon them by the learned Advocate-General.

- We, therefore, hold that in 1892 when the fixed perlod of

the settlement sanctioned in 1863 and introduced in 1865 came_ -
to an end, the terms Whlch had been 1mposed upon the Khot .
“under section 38 of Bombay Act I of 1865, when that settle- -
-ment was introduced, remained in force, since the settlement

itself must be deemed to have been then and still to be
‘ganctioned: and that Government was within its rights in
- insisting upon.the Khot acceptmd “clauses 5, 7 and 8 in the
kabulayat of that year. - These are the clauses whichare now
,_' chleﬂy in dispute:

. As to clause 15 the learned Judge below found that it was

"in the mte_rest of the pla,mt_1ff and as he did not desire that 1t
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o should be contmued it ought to be struck out of the ka,bulayat

SECRETARY.

To that the Advocate-General on behalf of Government has no s
ob]ection

As to cla,use 10, whlch is the - only other. clause in, the
kabulayat in dispute, the Advocate-Greneral on behalf of Govern-

“ment accepts the finding of the learned Judge below as to the.
plaintiffs rights to trees. That clause, therefore, must be

modified in accordance with what hasg been found by the learned
J udge of the first instance. ’

On behalf of the plamtlff-respondenﬂ the only pled 'ta,keﬁ by

‘Mi. Khare has been that of estoppel, but we are totally unable

to find anything in the materials, upon which he has sought

to rest his argument,, even resembling a legal estoppel ; and

Mr. Khare himself after very little argument virtually conceded
that it was no true case of estoppel, though his client felt thathe -

-‘v had some legitimate grievance in the ‘manner in which his
_petitions and eomplaints to Government had been dealt with.

while the Ambdoshi case was under consideration. With that,
we think, we have nothlng to do in this Court. '

‘The result therefore, will be that subject to the excision of

i -clause 15 in the kabulayat and the modification mdxcated in
- elause 10 the plaintift’s suit in all respects fails and must now -

be dismissed ‘with all costs’ throughout, mcludlng costs of the

" appeal and the cross-ob]ectlons

" The deposit of 400 rupees in the Thana Court may now be

- .refunded to the defendant

Suit dismissed. Appeal allowed.
o G. B.R.
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