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false s’sa,tement had" been made to the Court regardmg the oo,
: necessﬁ;y ‘of some means bemg taken for the protection of the . Bar
. mmors property o T . JA%:‘;-?

B In my opinion, therefore, there is no ground whatever for
setting aside ‘or modifying my order of the 19th of November,
and this summbn's must, therefore, be Hischa,rged with costs.

- Attorneys for the pe’mtloner Messrs Maneklal & Co.

Attorneys for Gover&handas* Messrs. Bkmshankar, Kanga:
and Gwdharlal

. _ o Summons dzscharged
) - ’ : T B.'N. L._

‘APPELLATE CIVIL.

Before Mr. Justzcn C'hangavarkar and Mr, Justice Hay, _/ward

GHELABHAI GAVRISHANKAR (ORIGINAL PLAINTIFF), APPELLANT, . UDERAM 1911, ‘
ICHARAM AND ANOTHER (omax_NAL DEFENDANTS), RESPONDENTS,* * July 18,

" Civil Procedure Code (et XIV of 16882), section 539~~Trust for public religious>
purpose—Dedication of property as Shivarpana—ZEjectment of trespassers from the
trust property—Court—Jurisdiction—Trust created by will—Trust coming into
being at a future date—Duty of heirs to carry out the trust——-Hindu law—TWill.

A suit to eject a trespasser from propérty, which is the subject of a pubho religious
trust,- does not fall within the purvxew of sectxon 539.0f the 01v11 Procedure Code
of 1882, .

" Lakslmandas Parashran v, Ganpatmv Krishra() ; 'Vishvanath Gom'hd Deshmane
v. Ramb71.at(2); Kazi Hassan v. Sagun Balkrishna(-‘*’) 3 Ravichand v, Sqnial(4),
- followed.,. oL I .

Whers the trustecs named by the testator for the purpose of mmkmg and

: completmv the trust at the point of time fixed by him are dead, and the object of-
the trust as named by him is specific and deﬁmte, the Court will take the adminis- -
tratxon of the trust.’

: Moggndge V. Thackwell®) ; and In e Pyaze. Lzlley Y. Attomey General(s)
‘ followed N

- " *Becond Appeal No. 131 of 1910.

() (1884) 8 Bom. 865, . . @) (1886)P.7. 273,
() (1890) 15 Bom. 148, . (3) (1803) 7 Ves, Jun. 36
.3 (1899) 24 Bom. 170, - ' . () [1903]1Ch.83. . ~

s - ~ . . -
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Whete a Hmdu who has duected a trust of his property for a rehgmus purpose dxes
before glvmg effect to it, the Hindu . law-authorises his heir. to, take steps for .
carrying out his, directions atter recovering ‘the property from & trespasser. - N

Where the}estator merely’ directs . that - his ptoperty should be endowed for a."'

. oertain- purpose at a cérbain time by certain persons after his death, then, until ‘the
-arrival of the time and the complete dedication of it in the manner and for the

ob]eot pointed .out by the testator, the property’ maust be regarded, in the eye of

* law,’as par‘o of his estate, but impressed with a trust or an ob)igation on the part of
~ those ta.kmg 'that estate as heirs To carry out his diregtions at the appointed time.

He who succeeds him as heir has the nght to do what the owner himself would have -
done or has ‘dirested to be done so asto complete Hae trust with the sanction of the
Court, if necessary. Before he'can do that, he must first secure the property from.

the wrong- -doer into whose possession it hes passed.

SECOND.. appeal from the decision of G. D. Madgaonka,r
District Judge of Surat, réversing the decree passed by N R.
Ma,]mundar, Joint Subordinate Judge at Surat.

Suit to recover possessmn of property.

1

Ghelabhai (the plamtlff‘) sued to recover possessmn of
property, - which belonged to one Ambaram who was related to
him as shown in the following genealogical tree —_

o~

‘. o S o Sadashiv. ',,, ‘ R
e . ] . |
) Ana»n?ram. o o ) Bhllmn Chmmpa. ;
‘ 1 » N Ambaram Prankore,
Kashiram, .
1. Ichharam:Ganga.
N LR e
Nathu. . . . L .M(Zuljl.’
Bhaishankar, Gavris]lmnka.r:
"' Ghelabhsi -
(plaintiff).

~ Ambaram made his will on the 18th March - 1849; Where'byv
he’ directed that the whole of the propelty left by him should, ]
on his death, be taken by his wife Bai Prankore ; that on her. -

-death, Bai Ganga (the widow of a pre-deceased son of Ambaram)

should take the property ; and that on Bai Granga, s death, the

. property should be given in shivarpana (i. ¢., dedication to the
~:God Shiva) by the four executors who were named.

-

Both Champa and Pmnkore died shmtly after Ambarams ‘
death. Ganga lived up to the 15th:July 1898. Before. that
date, the four exzecutors named in Ambaram s will ‘also died. - :



VOL XXXVI] - BOMBAY SERIES.

: In 1857 Ganga mortgaged Ambarams house to meet the
rexpenses of pilgrimage to Benares. This mortgage Wwas
. ‘redeemed from. the sale- -proceeds 'of the house in 1863, The

sale was made to Ichharam (husband of Ganga’s sister Tapi)
' the. father of ‘defendant No.' 1 and grandfa,ther of defendants
: Nos 2 and 8, and one Dalpat. -

‘ " In 1898, the pla,mtlff ﬁled an apphca.tlon for a cert1ﬁca.te ‘
of helrshlp to Ambarams estate. This application | wag .

‘granted ; but the house™was excluded from the cert1ﬁcate on
‘the ground that it had been dedlcated to the Giod Shiva. .

In 1899, the plaintiff brought a suit avamst Tapi and

Ichharam, to recover possession of Ambaram’s. property .

" inclusive of tlie house in dispute. It was held that.the gift to

Shiva was probably void, but that the mortgage and sale of the ‘

- house.by Ganga was binding on the plamtlff

In 1907, the plamtlff filed the present suit, cla.lmmg, inter aha,
* the following reliefs: (1) That the defendants who were tres-
+.passers should be ordered to deliver up possession of the house
- to the plaintiff and that necessary directions should be given
~and -a scheme framed for carrying out the provision regarding
the shivarpana ; (2) that in case the Court deemed it undesir-
able to give soleé possession' to the plaintiff, other géntlemen
" might be appointed as joint trustees for carrying out of the
shivarpana ; . (3) that in -the event of the Court consxdermg it
inadvisable to give sole or joint possessmn to the plaintiff other
- gentlemen might be appointed to carry out the trust; and (4)
“that' the house in dispute might be ordered to'be sold and the
proceeds ordered to be applled towards, the purposes of the
. shwarpana

. The Subordinate J udge held tha,t he ha,d ]urlsdlctlbn to try
T the suit as it did not fall within the purview of section 539 of

. the Civil Procedure Code of 1882; that the plaintiff was”

entitled to maintain the suit; that the bla,intiff was not
estopped from trying to enforce the gift to Shiva on the ground
- that in the previous litigation he had contended that the - gift
- Wasg unla:wful and void ; and that the house should be given
into possession of the plaintiff for the purposes of bemg
appropnated as shwarpoma.

8l

Coaem,

' (YHELABHAL

GAVRIL- .

SHANKAR
v, .

UDERAM -

 Icmaray,



32 - THE INDIAN, LAW REPORTS [VOL XXXVI;"';_

1911 On appeel the Dlstrmt J udge held thet the Subordma,te;»
‘,:-’-G-Iri:r;ABHAIv J udge had no ]urlsdlctlon to entertaln the suit. as it fell - under;__.
‘_; sgfg,i‘jn ) sectron 539 . He, therefore, dlsmlssed the su1t

‘ UDZW R ~The plaaniuff appealed to the High Court

- TcHARAM, ' .
o L A Skah for tha appellant ——-The smt does not fall Wlthln_ :
the purview of sectlon 539 of the Civil Procedure Code-(Act
XIV of 1882), its ob]ect bemg to recover the trust property -
“from” outs1ders  Lakshmandas Pa@:ashmm A - Ganpatray -
Krishna®. -  Here the property is to be assigned to a religious.
purpose, but before it can be so-assigned, the trustees died and
a third party set up a claim against the trust. The plaintiff-
can - therefore proceed independently-of section 539. - See Kazi '
“Hdssan v. Sagun Balkrishna® ; Muhammad Abdullah Khan
V.. Eallu® ;- Jamal-uddin v. Mujtaba Husain® ; Strinivasa
A yyangar v. Strinivasa Swamz(") Ghazaﬁar I—Iusam Kkan v.
Yawar Husain®, :

' Modi, with N. K. Mehta, for the respondents ;——The suit fells :

.""v’yi_thin' section 539. Its piovisions are mandatory. ~See
Tricumdass Mulji-v. Khimgji Vullabhdass® ; Nanpura_Parss
Pcmchayat Case® ; Manji Karimbhai v. Hoorbai® ; Neté
Rama v: Venkatackaruluu‘” The cases relied on by the other
“side were cases in which the relief prayed for was declaration
“that the property. Was a trust property. The case of Lakshman-
" das Parashram v. Ganpatrav- Krishna®- was' a ‘suit to have
 the sale’of the trust property se'ﬁ aSIde, Whlch admlttedly
dld not fall under sectlon 539. : '

5 CHANDAVARKAR J —The dlspute in this case relates to a
house,awihlch » orlgma,lly formed part of the property belonging
* to one Ambaram Bhikariram. He by his will made in the year
":"1849 -.be'qv‘.eathed the property to his wife for life, and, on her

® (1884)8Bom 35 - (9 (1905) 28 AL 112. -

" (9 (1899) 24 Bom. 0. . - @ (1892) 16 Bom. 626. :
Gr(1899)21An. 187, . . . @& F, A No.1llof 1907 (Um'eported).
() (1908) 25 Al-631, . .~ (9-(1910) 35 Bom. 342.

© () (1892) 16 Mad, 31, (10) (1902) 26 Mad, 450. :
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dea.th,‘__ito;’:lBal G‘ranga h1s Wldowed daughter-m-law, a.lso for sl
‘life’; ~and +he- further directed- that on thelr ‘death his four -

executors, ,named in the W111 ‘should- make shivarpana of the sg:;gn.-, ,

property, that iy to 88y, that they shotild make a public rehglous',, ’

'1t by deVotmg 1t to the. W01sh1p of the Hindu deity

death “his daughter -in-law succeeded to the estate and she. sold
~the- house now in dlspute The present respondents ¢laim’ to,
be in’ possessmn 1n v1rtue of that sale

The executors, charged Wlth the duty ofuma,kmg & publm
trust :of -the property, predeceased the da.ughter in-law. " She
“hérself” died in the" year 1898. The trustees; named: by’ ‘the

testator for the purpose of makmg and completing the trust at -

“the: polnt of time fixed by him, having died,’ and the object of’

the trust a8 named by him, bemg zpeclﬁc and. deﬁmte, the case -
falls: ‘1th1n the rulé‘ of law, laid- down by Lord Eldon i’ ‘the ',
Iea.dmg tase- of Moggndge Vi T hmekioeli;- that 13 Where the
executmn is to"be by a trustee, with general or- sofae. ob]ects .
pomted out, therethe Court will’ take the admlnlstlatlon of the -
trust " See aI’so In ve- Pyne. Ltlley v Attomey Geneml(” .
cIb s for such ca,ses ‘that. the ‘Tndian - Leglslature prowded a
remedy by ‘means ofsection 539 of thé old Code*of Civil

Procedure (Act XIV of 1882); reproduced with | some alteratlon,
m the new Oode, (Act Vof 1908) as ‘séction 92,

In the present case, the suit was brought by the appellant in
“the’ ‘Court of ‘the Second Class Subordinate Judge at Surat
mdependently of sectlon 539 ‘of the old Code, Whlch was then
“in force. In his plaint he sought to’ e]ect sthe respondents a8
_trespassers  and prayed- for possession. of the property, for. the
‘appointment of a trustee by.the Court, for the settlement "6t a
“gcheme for the administration of the trust, and for such other
relief as the Court might think it to grant. All the reliefs
claimed, except the prayer for possession, fell within the purview

.of ‘section 539, and to that éxtent the suit was outside the
* jurisdiction of the Subordinate Judge’s Court, having regard to
the law that the. prov1s1ons of the section -are mandatory, not

o ) (1803 7Ves, Jun 36 o @ [1903} 1Ch. 83, .
S om 1226—%
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enabhng or: perm1ss1ve Tmoumdass Mulyfa v. kaw J/’ullabh-
dass(l) "

But 1t 1s eontended for the-appellant that, 50 far as: it Was & ’:
: “SU.It to e;ect a- trespasser from property, Whlch ‘18 the sub]ect
of @ pubhc religious trust, section-539 did not -apply;- a,nd “that*
vthe siit_rightly lay in the Subordmate J udge s Gourt a8’ held :‘
-in- Lakshmandas Parashram v: Ganpatray Kmshna(”) Vtskva-:
-mth Gomnd -Deshmane V.- Rambhat®h; Kazt ‘Hassan v. Sagunf

Balkr@sima“’ and Ravzchand Bkmck(mdv Samal Shwmm(") :

'l‘hls contentlo , _»."sound and the present actlon must be
"'trea,ted ‘as ¢ne‘in e]ectment So rega.rded it requlres that the_
‘“appella.nt must ‘make out his tltle o e]ect The -title claimed

by him ‘is that of.trustee or manager a,rlsmg in virtue of his

“Fight' a8 thé heir/of Arnbaram There can be no doubt' tha.t-

: -‘%’Ambara,m himself “could haVe, if | ahve@e]ected the trespaSSer.
- “and ‘taken ‘steps” to complete the ‘trust. ¢ The -daties.’ a.ndj
. ;f'obhgatlons of the deceased are attached by the. law. to- hls

repréesentatives ‘and to- those who actually take “hig property

H ?_;(West and Buhler, 3rd Edltlon, P.215), Ambaram ha.vmg:

»:l'_named certa,ln persons ‘fo ‘carry “out -the trust pomted out by

“him, ‘and those persons having all dred before the period for the‘

creatlo( ,'and completion of -the trust, in. the absence ‘of any :
‘provxslon made by the testator to meet such a contlngency, the-
nght to- do that which those persons ‘would have done devolved

' a.ccordlng to Hindu- law, on' the heir of the testator.-- He takes

-either their place or hls Gossamee “Sree . Greedharreejee v,.

‘Rumanloll]ee Jossamee(") " As, “observed . by , this" ‘Court in

Ramchand Bkawhand Y. Samal Shwmm(“) $in the absence of J
“any prov1s1on madé for the management by the" founder” or
proof of -a long establlshed cugtom Wwith fegard to’ it, the'.
descendants of the’ founder are entltled to exerc1se it.” - '

Whatever mlght be. the case as. to property Whlch heV1ng
been completely devoted by its owner to & pubhc charltable or-‘

*a) (1892) 16 Bom 626 g4) (1899) o4 Bom. 170,
() (1884) 8 Bom, 365, (®) (1886) P. J. p. 273,
@ (1830) 15 Bom; 148, . (1889) L. R. 16 I,A 137, -

e
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rehglous trust has passed out of his hands a,nd from: Ins ownel- e
Shlp and,. ‘thereforé; is' in- 10" sense under his controf or the W:
‘control of his - femlly* and heirs on his death, we'hHvé hére gg_fg,f{;,
property of a different character.” It'is tiot the-case “hete that s ’ﬁ,ﬂ’ s
‘the. owner died after haviig made a complete trust of it. He 'Ic}rfx?::xx._b“ik
merely directed that it should be éndowed for'a certain’ purpOSe ' o
b A certam time' by certain persons. after his - death.. Until ..

“the* arnvel 6f the time’and .complete - dedicatiort of it ir-the .
“manner-and fof the oH]ect pomted out by the testator; the -

‘property must be regarded,- Tu: the” eye of’law, as part’ of hlS

restate, but impressed with a.trust or an obligation’on the part -

rof those taking ‘that estaté as Heirs to carry out his directions -

ab V_the appojnted time ; and he.who sucteeds’ him’ ‘as:. “heir’ has

sthe’ ri_ghtg to’ do what the owner Himself would have done’or

-has directed to be done 50 as t6 compléete .thé trist- with', the
.-sanction of the Court; if necessary’. ~'But before he can do that,
he must first -se¢ure the" property from-the Wrond-doer into
Whose possession it has passed.-

~Po’ hold" otherwise ‘would e eontrary to’ fhe prlnclples of
Hmdu law and to encourage the misuse of trust’ prOpertyt

Ye]nyevalkye seys e Whatever is promlsed to be glven shall
“be ‘given ; where it has been glven it shall not be 1esumed .
Vl]naneshwera in the Mttaksham explams thls Smmtz or text
-as follows : SRR

Lo Whatever is promlsed (as e glft) to eny person for a
r’ehglous purpose should be given to that person (by “the
promlsor) otherwise thelatter shall lapse from rehgron " (The
Mlta,kshara, MoghesEdltlon 3rd ‘page: 225) 8o Katyaya,na.
a8 cited in the Mayukha: “If a gift be promlsed by a person,
Whether in health or in s1ckness «for & religious- purpose, and
“he die Wlthout mekmg 1t his son should be compelled to make
1t of thls there is no ‘doubt (Mendllk’s Hmdu Law, p. 124)

The Word “ son g here merely illustrative end stends for
anyone Who 1nher1ts or takes.the promisor’s property These
" are momtory, not ma,nda.tory texts ;. but the principle undet-
lying them is that, where'a Hindu, who has directed a trust of
hlet property for a rehg'lous purpose, dles befors” glvmg effect to



86 'THE INDIAN ' LAW.REPQRTS.. [VOLi. XXXVL..

""'t:19‘11' - 1t the Hindu: Taw authorises his-heir to.take steps:for carry--

nggmsmr. ‘ing - out his. dlrectlons, after : recovermg the property from: a
' mf;g; . K Jrespa;sser.x

7¢'So far'the appellant’s title is clear. - It remains to 'consider.
.Whether the question of that title is res Judzcata in consequence:'
of the result-against him of his suit,” No. 860 of 1900, brought'
1.=agalnst ‘the respondents “That was a-8uit in which he claiméd |
.‘:;possessmn of _all. the .properties of: Ambaram, including .the-
+houge how in dlspute, as ‘his. reversmna,ry heir, It was held. *
_ithat he was entitled to-all of. thom except the house. -As to it, -
*the Court decided that, as it-hadbeen made the: subject “of & "
- »gift “to"-the. Hindu delty Shiva, it was endowed property, to-
“which the plaintiff had no tight ds heir.and owner. It is true.
"that in both' the litigations the appellant claimed as heir. -
“But; ‘as pointed out’ by the learned Subordinate Judge who
Jtried ‘thepresent- suit, thé appellant asks for relief now as
trustee ‘with réferencé to property which is impressed with a-
' trust. As soon as.Bai Ganga dled the house became in the
Yeye'of ,law. stbject ‘to a trust; and Ambaram’s heir became
 entitléd to recover. it, not as heir, but in a different capacity, -
;4. €., as trugtee or menager, for the purpose.. of -giving effect to
the trust The trusteeshlp, 1o doubt, arose out of the heirship.; =
+but all the same the two capacities or titles are dlstlnct and
gave rise to two sepa,rste causes of action,

~ -.One way of testing it i is this. - Suppose the trustees named ,
- by the testator had survived Bai Ganga. It is undeniable that:
they could have claamed possessmn of the house as agalnst a .
trespasser for the purpose of carrying out the object of the
trust pointed. oub by the testator. At the same tlme the
- reversionary - heir of Ambaram could- have in +that event -
- maintained & suit.on'his own account for the rest of Ambaram’s
property, to which he had become entltled either by right -of -
. Buceession . under the Hmdu Law or. under the will. If the -
two rights were in inception distinet, they cannot be said to .-
have coalesced and become one cause of action merely because
-one and the same person happens to. be. the heir- and to take .
~ the place of the trustees. It is a matter of mete accident, not -
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of.substance or escence, that the +1usteesh1p anses from the
helrshlp,,:_.-_ U )

E For these réasons, . the dec1ee of the Dlstnct Uourt ‘Miusb-be . SEANE
. ’reversed, and, as the pleaders-on exther s1de.agree that there is '{ﬁm;g}: v
- no further question on the merits to be determined; the appeal =~ ToRAt&L
" ig: allowed:, The- Court doth-declare:that' the -property:«in-
v ;dlspute is'a public religious trust under-the’ will-of Ambaram -
.. Bhikariram and- must be dedicated to-the Worsh1p of Shiva:and -
~that the plaintiffis entitled to recover possession for the-purpose
- :of carrying out the said trust according to-the:directions in'thie
said ‘will. . The Court awdrds: possession accordlngly “The -
-plaintiff should :give -an. “undertaking - to .the -Court" of the
" Subordinate Judge at Surat that within three months from theé
date of recovery of possession he will take the proper, legal and
necessary steps for. the purpose - of completing. the. trust
and securing its administration. Costs throughout on. the
- -respondent, '

Deco‘ee reversed
R R

APPELLATE CIVIL

Before Sir Basil Scott, Kt., Chzef Justwe, and Mr. Justzce Rao - . .
'TRIMBAK BHIKAJ T (ORIGINAL PLAINTII‘F), APPELLANT, », SHANKAR SHAMRAV 1011,
" alias. MAHADEO BALVANT AND OTHERS (ORIGINAL DEFENDANTB), RESPOND- ' July 20,
ENTS,* ’ S e
Contract Act (IX of 1872), sectwn 19——Reg¢stered deed of g1ft-—Rzght of revocatwn
- . mob. reserved by the donor—Title of the donee—-Challenge by a thml party havmg
- mo title.

. Though it might’ be open to a donor, within the time allowed by the law oit, '
‘Limitation, to attack hig gift under a registered deed, avhich reserved no right of
revocation, on the grounds mentioned in section 19-of the Contract Act- (IX - of .
1872), still to long as the registered deed stands, the title of the donee under it
_,cannot be challenged by a thltd party who ha.s 1o title, '

. -SEooND appeal against the - decision - of H. 8. ]?hadms,
" District Judge of Khandesh, confirming the decree of V B
Kulkarm, Subordinate Judge of Yaval. - '

- *Becond Appeal 1‘_70- 15 °f 1916! .
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