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»beeg taken in"the Madras High Court in Severa,l reported cases
‘and also by the Calcutta, H}gh Court '

““In. the present ‘case, hoWever ‘a8’ We have s‘ta,ted the real

_questlon 1s whmh person was entltled to a grant of the
..certlﬁcate :

: " The. questlon has been argued as to the rlghts of the respec-
tlve ‘parties to the grant of a certificate, and the certificate has -

‘been granted after a con51derat10n of those rights.. That-order
jgra,ntmg “the ‘certificate was, in our opinion, appealable under-
section. 26..° The grant of the certificate .does not under the

Act: finally’ determme the. rights of the parties. - -Bection 25 of .

;;the Su,ccessmn Certificate Act (VI of 1889) provides : ¢ No
_\'dGGlSlon under this Act upon, any question of rlght between
“any *partles shall be held to bar the trial of the same. questlon
in any suit or in any other proceeding” between the same
’pa.rtles We, therefore, do not think it necessary or desirable

“to express the opinion that we -have formed as to the rights
of the respectlve parties under the Wlll of the testa,tor

We dlscharge the rule with costs.’’
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Before Mr Justwe Chandowarkar and Mr. Justzcg nght

. GOVIND ANNAJI BODHANT (omiemsn Praririvs), APreLiast, o. 'TRIMBAK,

. GOVIND "DHANESHWAR (0RIGINAL DEFENDANT), RESPONDENT *

ﬁ'mdu Law—Rights to well and water—Indivisible mghts——-l—"resumptzon— .
N N L Partition of property which is joint. .
. Undet b.Efmdu La.w, rights to water and wells belongmg to a.,Jomt famxly are
.. indivisible, if they are numeérically unequal and, after part1tlon these must be

?011]03'9‘1 by the separated co-parceners by turns. X

: SEGOND ‘appeal from the decision - of C. Fawcett Dlstnct
= Judge of. Ahmednagar reversing the decree pa;ssed by
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- Suit fot'a declaratmn that a centaln Well was' the ]omt pro- .-
perty of the- plamtlff a,nd the defenda,nt The' well in question :
was situated bebween the propertles belongmg to the plamtlff and -
'the ‘defendant, which properties ‘weré contlguous to each other,
and Whmh originally. formed one wada and belonged ¢ toa smgle
owner. The defendant contended 4nter alia -that the well was

‘not the ]omt property and that he alone was entltled to use it

The Subordinate Judge held that the well in questlon Was
the joint property of the plaintiff - ‘and the’ defenda.nt and
granted the decla.ratmn sought. This. decree: was; on appea,l -
reversed by the District Judge who held that the pla.mtlff had

* not established his right to the joint ownership of the well.

In' dealing with- this question he remarked as follows : :—* The .
Subordmate Judge says .- . . it is extremely hkely that the
.Well was. ‘kept- joinb ab the tlme of the partition.. Thls is no
-doubt a conmdemtlon which is to be taken into account, but it

s ab best a surmise Whlch 1s unsupported by a,ny reha.ble
ev1dence : '

_The plaintiff appealed to the High Court

“ M. R. Bodas for the appellant

K H. Kelkar for the respondent

CHANDAVARKAR J.:—This was'a suit brought by the appel-
lant for a declaration of his right to use the water-of a -well .
]dmtly with the resporident and for an inj'unctibﬁ to reétm.in the \
latter from obstructing the appellant in the exercise of his right.
jThe respondent in his written statement denied the appellant’s
elaim and asserted his exclusive right to the “well, The Subor- .

" dinate Judge, who tried the cause, found upon the ev1dence that
_ the well had at one time been attached to_two houses owned

by two brothers | _constituting a joint - Hindu. fa,mlly a.nd that

- they effected a 'partition of the houses™: that, some ‘fime after
. that, one brother sold the house allotted to him at the. pa,rtltm'l
“to the appellant” and the other sold hlS to the respondent:

These facts are admitted by both parties before us and have also
been. found by the District J udge, from whose decreg this secord
appeal is preferred.. ‘As‘the two brothers had only one well;.that
. is, the one now in dispute, which they jointly - -used as OWDBIS
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before the pa,rt1t10n the Subordlnate Judge thought that it .-

““likely” thatat the partition they had reserved it as joint.

Accordmgly he &Walded thé appellant g clalm - On appeal by -
the respondent, the District Judge held that what the Subordi- C Govmo:
_nate J udge had treated: as a_matter of l1ke11hood wad “& mere = -

‘surtnise *” not supported.by any evidence in the case. He, there- :

fore, reversed tHe Subordmate Judge's decree and dlsallowed the
appellant’s claim, -~ . _ ST : o

Both the Courts below have- not borne in m1nd the rule of

Hmdu Law applicable to the present.case. What the Subord1—
nate J u.dge treated-as‘a - matter of probability and the D1str1ct

J udge as a mare surmise is dealt W1th by that law as a matter of .
legal presumption. The rulei 7is that rights to water and wells *

belongmg toa ]omt famlly are indivigible, if they are nurmeri-
“cally unequal and that after a partition these must be en]oyed by
~ the separated co-parceners by turns. “ Water, or a reservoir of

-"it, as'a well or the like, being unequal (to the allotment of shares) '

" must not be distributed by means of the value ; “but is to be
~used (by thé co-heirs) by turns.” (The Mltaksha,ra, Ch. T; sec.

- IV,," plac. 21; Stokes’ Hindu Law-Books.) . The Vyavahara-

Mayukha i is &lso to the same effect. “ Water from- wells Whloh
“have ﬁlghts of steps, and wells from which it is drawn by buckets
&e. is (to. be) enjoyed gccording to. need.” - (M&ndllks Hindu.
Law page. 71, lines 84 to 36.) The Viramitrodaya says that

- “ water, that i s, & resefvoir of water, such as a well, eha.ll _be :
' used by . all’ 'accordmgly as they (¢.e.) (the co-parceners
: .tfter pa.ltltlon) ' requlre - (Golapchandra Sarkar’s Ed1t10n,‘

page 249.) "When it is laid down that a well "is ““indivisible’’
{ ambha_yagm ). what is meant is that it cannot be distributed
'like land or- money But the ownershlp adm1ts of a mental
- division, to Whlch effect is given by an-agreement touse the
(phys1cally) und1v1ded thing in furps.* (West and Buhler, 3rd
Edition, pages 831 and 832) - >

The a,ppella.nt in the plesent -case starts W1th thls rule of
Hmdu Law, in his favour on_ the facts which are common

ground and his claim must be awarded. unlegs the. respondent '
1s able to prove by aﬁirmatlve evldence that the nght to own
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. and use the Well ]omtly \ha,s been 1ost by the appellant elther '

because of an express agreement at the | partltlon whereby his’

: predecessor—m -title relinquished that right in-favour of his.
_ brother, or because of his or the appella,nt s exclusion to hls1

knowledge by the latter or the respondent for such a petiod as
in la.W 1§ necessa,ry to give thelatter g right to the well by -ad-

~ verge possession. No plea based on adverse possessmn was seb

~up by the respondent in the Court of firgt. mstance Therefore.
the only question is Whether the respondent’s predecessor—m—

- title dequired by express agreement an exclusive r1ght to the
. well at the partition.. "We must ask the, lower appellate. Court

-to.find on the following issue :— -

“Whether the well in dlspute was allotted at the pa.rtltlon

'f'to the person from Whom the defendant derlved his title.

The onits of this issue will lie in the first 1nstance on the
‘defendant. The lower appellate Court should record its finding .
on the evidence on the record and parties are not to be allowed
“to adduce fresh ev1denoe Finding" to be remitted within two

months

[On the 27fh Ju une 1910 the lower Court certlﬁed 1ts ﬁndmg ‘_

. ‘on the abOVe issue in the negatlve

The High Court (Cha.ndavarkar and Hea,ton J J ) accepted

- on the 22nd August 1910, the finding of the lower. Court on the -
~ issue sent and reversed the decres. passed by the lower a,ppella.te

_ Court and restored that of the Subordma.te J udge] -

, DecreerevefsedJ
R. B.
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