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“APPELLATE CIVIL.

' " Before Mr. Justice .Béaman and Mr. Justice Hayward.

GHUNIT_AL JAMNADAS (oniefn AL OPPONENT AND Dménm HOLDER), APl;EI.L‘«\NT

- ». BHANUMATI axp ANOTHER (omem AL PETITIONERS AND JUDGMENT- DEBTORS)
- RzsPONDENTS.® - :

Delckha,n Agnculéunsts Relaef Acl‘\ (XVII of 1879, section 2 explamtwn (b). (1)—-
* Agriculturist—Grant of a mlla]e a,s service vata,n—~Constructwn——-Gmnt of Tevenu?
..and not of soil—Holders not agrwultumsts. Lot

..

Whare a Sanad ev1deucmo' tha grant of & vxlla,'re a3 serv1ca va.ta,n did not go the

“length of granting anything mor3 than a share of tha revenuse and provided thatin

certain cases the grant may ba converted into private property, which had not been
done, -and a qusstion having arisen a3 to whsthar the grant was one of soil and
) “whather the ho'ders wers agriculturists within the meaning of the Dekkhan
“TAgriculturists’ Relief Act (XVII of 1879),

3

Held, that the grant was a gia.ut of a sharz of the revenus and not a grant of the

soil /aﬁd did not entitle the holders to bz considered agriculturists in view of

: expla.na.mon (b) to section 2 of the Dakkhan &ar culturists’ Ralief Act (XVII of
1879). .- : : S :

FIRST &ppcal against the decision of G. V. Saraiya, First

~ Class. Subordinate Judga of Ahvnﬂdmb:aﬂ in an execution
procﬂedmd Darkhast No. 286 of 1909,

Chunilal Jamnadas, owner of the firm .of Manekchand
‘Gordh&n, obtained a decree, No. 299 off 1903, in the Court of the
First Class Subordinate Judge of Ahmedabad against Majmudar

Haribhai Ranchodrai and Majmudar Dayabhai Mva,dha,vrai,v

* Fltat Appeal No. 209 of 1910

) Snctxon2 exp]a.natxon (b), of ths Dehkhau AUrlcultunsts Relief Act is as
“follows :—

4 2. Tn-construing this Act, unless there is something rspugnant in the subject
) or context, the following rules shall be observed, namely :—

 1st.— Adncu‘tunst ' sha,]l ba.taken to mean a person wh(r by hxmself or by his
servants or by his’ tenants earns his livelihood wholly or principally by agriculture
carried on within the limits of a district or partof a district to which this Act may
for the tims bsing extend, or-who ordmamly engages personally in agricultural
1abour within those limits.

. Ezplanationsi—(a) - * % A LA -
(b} An "_assig'nee of Goverament assessment of a mortgages i’s not assuch an
" agriculturict within this definition,
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deceased, represented by his daughters Behen Chandramadti-
and Bhanumati, both minors, by their guardian Jadurai Dolatrai
for the recovery of Rs. 12,151-4-1. The decree was dated the
20th November 1903. The defendants held a Sanad, dated the
26th July 1877, under which they were owners in equal shares
of a Majmudari vatan consisting of the village of Zinjra and
cash allowances payable from the Sub Treasury at Viramgam.

The plaintiff, in the year 1909, presented a Darkhast, No. 286
of 1909, for the execution .of the said decree and . levied
attachment on the defendants’ property. Thereupon, Jadurai
Dolatrai, the guardian of the minor defendants, applied that
the proceedings in execution should be transferred to the
Collector inasmuch as the minor defendants were agricul-

turists, their deceased fa,thers source of income being lands.

On the plaintiffy’ contention that the defendants were not

. agriculturists because the grant to them' was of the royal

share of revenue and not of the soil of the village of Zinjra, the
Subordinate Judge instituted inquiry and came to the conclu-
sion that the defendants were agriculturists. The Subordinate
Judge, however, observed that though under the Sanad the

.defendants were merely assignees of Government assessment.

and would not, therefore, be agriculturists within the meaning.

- of section 2 of the Dekkhan Agriculturists’ Relief Act, still

in support of his conclusion that they were agriculturists, he -
relied mainly upon the following considerations :—

(1) The second clause in the Sanad gave to the vatandars a
privilege, which was not exercised by them, of converting the

vatan into private property heritable and transferable in all
legal modes.

@) TIn the matter of an application by a vatandar to the
Collector for a certificate under section 10 of the Pensions Act,
the Collector informed the vatandar that no certificate was
necessary for the purpose of the intended suit.

(8) Some land in the village was acquired by Géverﬁment
and compensation with respect to trees. standmg on the land '
‘was paid to the vatandals
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(4) The Revenue authorities dealt with the va,ta,ndars as

owners of the so1l and not of land revenue only.

“The’ Subordmate Judge, therefore, passed an order that the
, execution of the decree should be transferred to the Collector.

‘Chp.mla,l Jamnadas, opponent and decree—holder, appealed.

| LA Shah for the appellant (opponent and decree-holder).

N. K. Mehta for the respondents (petitioners a,nd.dé‘fendants). .

- HaywaRrp, J. :—The appellant decree-holder complains that

. the respondents judgment-debtors have wrongly been held to

be agriculturists within the meaning of the Dekkhan Agricul-

turists’ Relief Act and have wrongly had the execution of the

’ v' decree against them transferred for.execution to the Collector

in accordance with the notification of Governmént under

_section-320 of the old Civil Procedure Code (Act XTIV of 1882),

now section 68 of the mew Civil Procedure Code (Act V
of 1908).. '

" The lower Court , held tha,t the respondents were agricul--
"turlsbs because they were holders of certain service inam land
and were grantees of the soil and not merely  grantees of a

~ share of the revenue upon a true construction of their Sanad,
and 8o were not excepted from - the” definition of agriculturist
by expla,nation (b) to section 2 of the Dekkhan Agriculturists’
Relief Act.. The lower Court admitted that primd facie the
Sanad was a grant not of the soil but of a share of the revenue,

- but held on a consideration of certain circumstances previous
and subsequent to the Sanad that the true construction of the
grant was that it was one of the soil.

‘the terms of the Sanad and that the previous and subsequent
-gircumstances are not in this case of any real assistance to us
* in construing its terms. The main terms of the Sanad are as
follows :— ' ‘ '

« Whereas certain emoluments are now entered in the Government accounts as
the service vatan of the Majmudari—of taluka Viramgam-—~in the Ahmedabad
Collectorate ; ‘and whereas the holders of the said vatan have agreed to the annual
deduction therefrom as bolow stated in consideration of Government foregoing the
service which they have a right to demand, it is hereby Qeclared that "’ ;=

Now it appears to us that what we must malnly look to is.
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“1sb —The vatan as now conﬁrmed and bslow speclﬁed, shall be continted
squect to cartain conditions hareditarily without dsmand of service, and without
any further deduction therefrom on account of servics snd without objection or
question on the part of GOVermnmt as to the rights of any holders thereof, o long
a3 thers shall remain in emstnnca any legal hair to the vatan, whather lineal,

_ collateral or adopfed within ths limits of the vatandar's family. and whether

descended in the male or female line.”’

. *2nd :=—~Who>n all th> racordad sharers in tha vatan agres to reque;t it, the
general privilege of adopting at &ny time any perfon out of the vatandar’s: family
who can bz legally adopted, and of transferring ths vatan or any recognized share
thereof, by sale, mortgage, etc., as private property, will be granted by the Govern-
ment to the vatan on the payment from that time forward, in perpetuity of an
annual Nazerana of‘one anna in each rupes of the tot‘:al emoluments of the vatan

" 4s now confirmed and from ths date of the imposition of this Nazerana the whole

vatan or the recognized shards; thereof will ba converted into private property -
hentable and transferable in all legal modss,”

Then follows a table showing the name of  the vatan to be '
Majmudari, ths amount of Ixnd to be the village - assessed at
Rs. 1,650 of which Rs. 823 is- dsducted in heu of - servme
and Rs. 825 is Gonﬁrmﬂd as emoluments to the gra,nteas

-Now it appzars to us that ths first clause of this Sanad clea,rly
does not go the length of granting anything more than a share
of the revenue, and this is m2ds clsarer by a consideration of
ths sscond clausz which lays dowa that incertain circumstances
the grant may be converted into private property. It is
admitted that no such conversion has taken place. If it had,
thea possibly thare might have bzsn room for the argumsant
that the grant had bsan converted into a grant of ths soil.

The distinction between a grant of a share of the revenue
and a-grant of the soil has been pointed out in the case of
Ramchandra v. Venkatrao®, where Melvill, J., quoted with
approval thess remarks in cartain other cases of Westropp, C.J. :
“ Sanadi grants in inam...are, generally spsaking, more properly
describad as alisnations of the royal share in the produce of -
land, 4.¢., of land revenue, than grants of land ” and again “if
words are employed in a grant, which éxpressly, or by necsssary
implication, indicate that Government intends that, so far as
it may have any ownership in the soil,- that ownership may

s

(1) (1882) 6 Bom, 598 at pp, 602, 603, L
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' pass’'to the grantee nelther Government nor any person

f-’subsequently to the date of the grant demvmg under Govern-
‘menbA ca;n_be permltted to say that the ownership did not so
pass. *. ¥ * - In the Sanad in evidence here, whosoever
framed it, was a,pparently determined that no ambiguity should
exist as to what the force of the term ¢ village * might be; and,
in order to be explicit, he added to the grant of the village in
tnam the words ¢ mcludmg the waters, the trees, the stones,

,(mcludmg quarries), the mines, and the hidden treasures

7

therein ’. These remarks were again noticed with approval
by Jenkins, C. J., in the case of Rajya v. Balkrishna Ganga-

dhar®, “We think, therefore, that the grant in this particular.

case must be held to be a grant of a share of the revenue and
_not agrant of the soil ; and that, therefore, the fact that this

village is held by the judgment-debtors does not entitle them’

to be held to be agriculturists in view of explanation (b) to
‘section 2 of the Dekkhan Aguculturlsts Relief Act.

- We- accordingly set aside the order of the lower Court:
transferring the execution of the decree to the Collector and”

direct it to dispose of the execution application according to

law. = Costs of the execution up to date and of this- appeal tot

be borne by the respondents

G. B. R.

(1) (1908) 29 Bom, 418.

Order sét-aside.
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