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" APPELLATE .;cxms -.

y

Before Mr J'ustwe Beaman and Mr, Justwe Hayward

B MERALI VISRAM (ORIGI;NAL DEFENDAM‘&‘), APPLIOANT, . SHERIFF DEWJI
FR AND’ ANOTHFR (ORIGINAL PLAINTmFs) OPPONENTS *

-

szl Procedure Oode (Act Vof 1908), section 115—Award—Decree fmmed upon

';': award—Appeal—Appchatwn uﬂ’der revzszonal Jumsdwtwn—Decree set. a,szde-— :

~Grounds—Jurisdiction. * - . ey

' The plaintiff, as Muimwa;h of a Mnsjid at 'Zanziba,r, Bfougim a suiﬁ ‘against the
deferidant for the recovery of certain pots “and pans. Threb other persons, who
. alleged themselvesto be Mutawalis; were joined as pirties apparently without any

. amendment of the plaint, After some progress of the suit, the presiding Judge -

was ‘asked by all concerned in the Jamat (commumty) to arbitrate upon all matters
in dlfference between them, The Judge fra,med an award on thé 30th June 1904 -
and the award was read out n Court after notide-to the pa.rt1es "In the year 1909
% pleader for the plaintiff applied to have a decree framed in the terms of the award
and theJ Judge: accordingly passed a dectee on the 7th’ April 1909. '

=

. One of the defendants having appealed against the decree which was not’ a,ppeal- .

" able, the appeal’ was allowed to be converted into an apphca.tlon under the revisional -
. jurisdiction (section 115 of the Civil Procedure Code, Act V of 1908} and the decree .

‘was seb aside as bemg passed by the Judge without any ‘sort of jurisdiction wha.t- .

. ever. The grounds bemg —
' (1) There was 1o written reference to arbitration as requlred by laws

" (2) The reference was ma.de by a great number of persons who were not parties
tothesult : . :

(3) The matters in dlfference submxtted to arbltratlon Were mmtters ‘potin
 suit at all.-

- (4) The result of the said u'regular proceedlngs was t0 . expa.nd the claam for .

the possession of a few cooking utensils into a suit for framing a scheme for the .

administration. of a large religious endowment and no suit of the kind could
have been properly launched without' the previous sanction- “of the Advocate
“General or such officer as is clothed with his functions. :

" (5) The award was made on the 30th June 1904 and - the apphca,tlon to have ;

it filed was not made till 1909. The apphcatxon wag, therefore, mamfestly
tlmebaned' . .
“(6) The plzuntxﬁ dled early in the year 1905 and no a.pphcatlon was ever made
to bring his heirs or legal representatives on record. . The suit had therefore,
* abated by July of that year. .- o IR : :

v

" Apphcat:on No 173 of 1911 under the extraordmary Jurxsdwtlon Appeal
No 97 of 1910 conVerted into apphcatron o .

1911,
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APPLICATION under the extraordlnary ]unsdlctlon (sectlon 115 .
of the Civil Procedure Code, Act V of 1908) agamst the decree -
of Llndsey Smith, Judge of His Britannic Majesty’s" Court at _
Zanz1bar in Suit No. 81 of: 1903.

-One Sheriff Dewii, son “arid constltuted attorney of Dew]l

* Jamal, sued the defendant’ ‘Remtulla Allarakhia Tejani for the
v recovery of certain cookmg utensilg which the plamtlﬁ alleged

he was entitled to as Mutawali of the Shia Itnashari’ Mosque.
The proceedings in the suit commenced.in February 1902
before His Honour Judge Plggott and subsequently they, grew
and expanded new partles béing added and new issues raised ;.
at length it Was left to His Honour Judge Smith- to decide ‘as
-arbitrator* with full powers practically one issue, namely,

_“ Who are or ought to be Mutawalis of this Mosque © With

respect to the said issue the J udge remarked — o

" The only other pomt viz., as to who ‘are'entitled to the cookmg wtensils is a very -

: ummportant one and was only raised,’ T think, to bring the question- -of ¥Mutawali-
- ghip to an. issue. Tt is agreed that the members of the Tfnashari commumty atre

entitled to use these vessels and the evidence shows that. they are always kept at the
Mosque ; so Whether they are under charge of Mutawalis of Mosque or Moomm of
Jamat scems to me immaterial. :

The J udge accordlngly framed his award on the 30th J une

: 1904 -and pronounced judgment. Subsequently the Court ‘was

moved to pass a decree in the terms.of. the award and the

- Judge, on the 7th April 1909, passed the followmg decree —_

" This case comlng on for heanng before His Honour Judge Lmdsey ‘Smith and
‘after examination of several witnesses it was subsequently referred with'the consent’

- of all the parti'es to the suit to the sole arbitration of His Honour Judge-Lindsey .
. Smith. Judgment having been pronounced according to the award of the sole
> arbitrator it is hereby dgclared that four persons, namely, Sheriff Dewii, Saleh’

Hassan, Suleman Versi and Dharamsi Khatao, are hereby appointed Mutawalis.
It is further ordered that should any of these four. die or retire or change their
faith then the Jamat are to select another in his place, the name to be afterwards

" put before the Semior Judge for his sanction, If; however, there are any of the

descendants of the four Mutawalis mentioned in the deed, dated 1st. August 1881,

. 'who wish to be clected Mutawalis and are eligible for the post, they must be given
- preference over all.other candidates. Should any Mutawah become ill or leave

Zanzibar he may appoint an atforney in his place, ‘but if he is away from hi% duties N
more than 12 months such attorney shall not act without the approval of the
Jamat and Judge. If the attorney be not so approved and the Mutawah does not
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. réturn w1thm 3 months the post is to be considered vacant W1th redard to the
cookmg pots claﬂmed in the plaint, it is declared that they are part of the Mosque

property. Should however, it be more gonvenient that they be under the charge'

" of the J amat the Mutawalis should give them gver to the Jamat, the Jamat paying

) small Lo or rent for them. Itis further ordered that 2nd 3rd and 5th defend- ’

‘ants do pay the sum of Rs. 300 costs. No costs against 1st defendamt nor against
the 4th defenda,nt as he was only a formal defend:mt i

7th Apnl 1909 - (sa) Lspsey S,

Defenda,nt 4 preferred anf appeal No. 97 of 1910, but as the
de01ee ‘Wwas not appealable the Court, after heanng arguments
“on® the point, allowed the- appeal to be converted into an
-application under the revisional jurisdiction (section 115 of -the
ClVll Procedure Code, Act V of 1908). -

Jinnah Wlth sza and’berza for the appellant apphcant
(defendant 4) '

G. K Parekh for the respondent-opponents (pla1nt1ffs)

-

sBEAMAN J 7 —This was an -appeal against a decree purporting®

to be made upon an- award of the 30th.of June 1904 in His
- Britannic Majesty’s Court at Zanzibar, the decreg itself, giving
effect to the award, was not made untll the Tth Aprll 1909, -

The appellant is met at the outset with the ob]ectlon that
‘no appeal ig allowed aga.mst the decree passed upon an award,
‘except in so far as that decree can be said to be in excess or
_Contravention of the terms of the award ; and: it became very
“clear that thls ob]ectlon must prove fatal to the a,ppea,l as
brought S

Mr. Jlnnah for the appella,nt then asked the leave of the
.Court to convert the appeal into an appllcatlon under sec-

tion” 115 of the Code of Civil Procedure. - It has, I think, been

‘the practice of this Court always. to allow, in proper cases,

a.ppea.ls to be o converted into applications for the exercise of
_this Court's power of supermtendence and revision. We,.

therefore, acceded to Mr. Jinnah’s request, and we have dealt
. with what was orlglnally brought before us as an appeal on the
footlng of its bemg an application under section 115. C

It was contended for the respondents that this Court had no
power under sectlon 115 to superintend or revise the proceed-
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1ngs of His ‘Britannic, Ma]estys ‘Courts” in Zanzibar, and we.
were’ “referred to the decision of a full Bench of this: Court in
Khoja-Shivji v. Hasham:Gulam@®. That. case, however, is 1o

~longer " good authority ; »for clause 29 of the Council’ Order

relatmg to Zanzibar of the year 1897, is dlfferently Worded and .
we think advisedly differently worded, so as to confer upon
this Court powers of revision over all the Civil Courts of. -
Zanzibar.. We think that the apphcatmn is well founded and .

. that there are moré- than usually: numerous as well as cogent

reasons for allowmtr it.

The facts of the case, so.far as they | are material, are bneﬂy

' these. A suit was brought-in 1903 by & plalntlff resident in

Bombay, through his son, his constltuted attorney, against a

“single defendant, resident within the ]unsdlctlon of the Court.~

of Zanzibar, -for the recovery of certain pots and pans, to which -
the plaintiff alleged himself to be entitled, as.Mutawali of a

‘Musjid. . This being the extent of the plaintiffs prayer the

litigation began to grow in the first instance, apparently by the
‘addition to the record of three other persons, who were alleged to -
be Mutawalis. But we are unable to discover that either then
or at any subsequent- perlod any amendment ‘was made of the
plaint 5o as to enlarge the original prayer. The case passed
through the hands apparently of Judge Piggott,. “and from him
1nto the hands of J udge Smith, who, it appears from these

_proceedmgs was asked by all concerned in the Jamat to

arbitrate upon all matters in difference between them. His

award is dated the 30th of June 1904 ; and it appears that this
award Wa,s'reé._d out in Court, after notice was given to the

partles

- Nothing more was dohe untll 1909, When Mr. Fra,mjx

- describing himself as pleader for the plaintiff, applied to have
" u decree made in terms of the award, and we are told that.after

only three hours’ notice given to the defendants, the decree
which is now made the subject of this revisional application,

was passed on the Tth April 1909..

(1) (1895) 20 Bom, 480.
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Now there appear to us at least six sufficient- reasons to which . -

it would not be dlfﬁculi; to add others, for the conclusion that

not only has the learned Judge below exceeded his jurisdiction,
* but:that in the exercise of such jurisdiction, as he had, he. has
* acted both illegally and with material irregularity.

(1) There was no written reference as required by law ; and
although that'in itself might not have been-a sufficient reaéoh,_
it at least undermines the foundation of the jurisdiction.b
- (2) The reference to arbittation, so far as we are able to
gather from the materials before us,” was made by a great
-number of persons who were not parties to the suit. -

v (8) The matters in difference which were submitted to the
- arbitration of Judge Smith were matters not in suit at all.

(4) The result of these highly ‘irregula.r, and we cannot help .

feeling, in the technical sense, illegal proceedings, has been-to*.
expand- the claim for the possession of a few cookmg utensils
into a.suit for fra,mlnd a scheme for the administration of a

~ large ‘religious endowment. There is this further objection -

- that no suit of that kind "could properly havé been launched
without the previous sanction of the Advocate General, or such
officer, as in Zanzibar, is clothed Wlth his functions. ' '

(5): The award ha.vmg been made on the 30th of June 1904
~and no application to have it filed having been made till 1909,
such apphca,tlon is manifestly time-barred.

(6) The plaintiff died early in the year 1905, and as no
application was ever made to bring his heirs or legdl represen-
tatives on the record, the suit had abated by July of that year.

_ —The proceedings then of April 1909, purporting to . be made :

“in the suit and bringing it to its completion, were made’ some
four years after that suit had abated and no longer existed. It
is therefore clear that acting as he did in April 1909, the learned
Judge far exceeded his -jurisdiction, or perhaps it -would be
. more correct to say was acting entlrely without any sort of

]umsdlctlon whatever.

. was contended on behalf of the respondents that there is -

* the highest authority for holding that this Court will*not
’ B 1299—5 ‘ ’
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mterfere in the exércise of its revisional powers W1th decrees
passed upon awards, appeals against which have been expressly
forbidden by the Legislature. In this cornection We have been
referred to the well-known case of Ghulam Jilani v. Muhammad
Hussan®. But while fully fecognizing the pririqiple laid down
by their Lordships of the Privy Council in that case, we do
not think it has any applicability to such a state of facts as we

- have here to deal with. If the applicant were debarred from

right of appeal and were also debarred from obtaining redress
by recourse to this Court under section 115, it is difficult to
say in what way he could be protected against the consequences
of a procedure, so entirely unauthorized from first to last by
any law; and we cannot bring ourselves to believe that there
can be so patent a wrong, without its proper remedy, -in

allowing this application. Therefore, we do not feel that we

are in any way contravening, as we certainly do not intend to

‘contravene, the principle insisted upon by their Lordshlps of

the Privy Council i in the case cited.

' We'think that this application must be allowed and that the
decree of the Court of His Britannic Majesty at Zanzibar must
be set aside as having been arrived at wholly without jurisdic-
tion and in its present form, in law, a mere nullity. The
respondents must pay all costs of this proceeding. and costs of
the lower Court of the 7th April 1909.

Decree set aside.
G. B. R.

() (1901) L. R. 291. A. 51,
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