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‘1911 TEMULIT = JAMSETJI JOSHI, Pravmer, 'v. -THE:. BOMBAY.
February 28, . ELECTRIC SUPPLY AND TRAMWAYb COMPANY, LIMITED
T DEFENDANTS* e D AR ’, 

Mghgence-—Smt ayamst Tramway C’ompany-—Passenger em‘ermg car »
- while in motwn——Oontmbutory neghgence : -

" T brought an- action against the Tramway Company. clalmmg damaO‘es
for injuries sustained. by him by reason of the Company’s negligence. T
‘alleged that while attempting to board a stationary tram car the car was -
suddenly started ab & signal given by the conductor. and the footboard tilted
and slipped sideways from .beneath T.s foot, in consequence - of . which
T. -lost. his ba,lance, was thrown to the ground and his rlght foot Wae.
injured.

. Held, chsmlssmﬂ the smt, tha.t the footbomd was not loose and tha.t T s
fall was due to his attempting to enter a car while m motlon and was not due
. to any fault or defec'c in the ﬁxxty of the board

-Per C’umam —Whether there is a Byelaw cx there is not 8 Bye-]a.w to
that effect, the faot remains that if a passenger chooses to "attempt to enter. or.
leave a moving car, he does so at his own risk. It is not what a prudent of a .
reasonable man should or would Jo, and if he does it and sustains injury while

‘# in the act of so doing, it would be an accident or a mlsfortune for whwh the
defendant Company would i in no way be liable. ¢ -

THE plaintiff, Temulji Jamsety Joshi, brought this action

" against the Bombay Electric Supply and - Tramways Company,

- Limited, clanmng Rs. 5,000 by, way of compensation for injuries
caused to the plaintiff through the negligence. of the defendant

' Company. . The plaintiff alleged that on ‘the 16th November
1908, at about 8-30 p-m., he saw a tram car belonging .to the
defendant Company standing still at a tram station near. the
Arya, Samaj, and with the object of getting on the car he went
up to the middle entrance, caught hold of the railing, put his
rwht foot on the footboard and was about to put his left foot

- on the car, when all of a. sudden the car was started at a 51gnn,1
ngen by the conductor, the footboard tilted and shpped sxde-

» Ongmal Suit No. 852 of 1909, -
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'ways from  beneath the foot of the. plamtlﬁ' in consequence of < .

" _which the plaintiff lost his ‘balance” and his hold on the railing

‘and he was forcibly thrown to the ground and his right foot was - -
- severely injored. The plaintiff attrlbuted his i m3ur1es solely to-
N the nerrhrrence of the defendant Company ;:,::,.; Ly

._ In thelt ‘written statement the defendant Company alleoed.,
~ that the car was not standing still when the. plaintiff attempted :
to board it but that it was proceeding at a pace: of about -
seven miles an hour to the next'stopping place, when the plaintiff -

‘improperly and negligently tried to geb on the car while it was

. in motion and, failing to make good his footmg, fell, -+ RS A

The defendant- Company further demed that the. footboard

tilted and slipped slantwise or thatin consequence thereof the. -

" plaintiff lost his footing and fell. . The footboard was examined
. two days after the accident and found not loose or in a defective
condition. The Company allegegd . that the p]amtlﬁ’s “injuries
were occasioned "solely by his own negligence and improper

conduct in trying to board a tram car when in motion ond in the
alternative they alleged that the plaintiff contrlbuted by lus ,

. vnerflwence to the accident in question.-
o Jmna/& and Kanga, for the plamtlﬁ'

Slmnyman, Advocate_-GenAeraI and Iyzvemnty, ':fb_r'__'the ]

defendants. ‘

DAVAR, 3. :~The plaintiff in this case is employed in the‘vwoik-

shops of the B, B, & C. I. Railway Company, and works there'

as a fitter, carning a rupee and twelve annag a day. -

On the 16th of November 1908 he was resxdmrr ab Bandom;
but having heard. that there was illness in the family of hig
sister, who was residing ab Foras Road, after finishing his work
on that day, he went to his sister’s house. He found her child

ill and he was sent to’ call in Dr. Fernandez, who resides at
Girgaum Back Road, After having called at the doctor’s -

‘bungalow, 'he started to go back to his sister's Jhause, " He
attempted to board one of the defendant Company’s long bogey
carringes and was trying to getin by the middle entrance,
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“when he fell “his r:rr'ht foob got unde1 one_of the whcels and

the wheel ran over and caused injuries to histoes. -He thas

- filed this suit elaiming Rs., 5,000 from the defendant Company,
. B )
» Lno;é];x‘gcz '

Surery .-

charging that the accxdent and the consequenb injuries were
due to their nechgence. -

The defendants deny that they were guilty*of any negligence.

_They charge on the contrary thab the accident was dueto the:
- plaintiff’s negligence, and in any event deny liability, alleging
- that the plaintiff was guilty of contributory negligence.- They

say that the injuries complained. of by the plaintiff are very

- much . exawgerat-ed and deny thatA he has suffere,d da,ma“ge;‘as»

claimed..

. The story told by the plamtxﬁ‘ ag to how this accident hap-
>pened, is that on emerging from Girgaum Back Road _into
~ Charni Road he found one of the defendant Company’s tram
- cars * standmg still ab a tram station near the Prarthna. SamaJ, 1

and with the ob]ect of getting on to the. car he went up to- bhe";
middle entrance of the said car, cought hold of the railing, put.
liis right foot on the footboard, and was about to- put hlS left

- foot to the car, when all of a sudden the car was started ab a.

signal given by the conductor and the said footboard tilted

“ and shpped slantwise from beneath the foot of the' plaintiff,

in consequence of which the plaintiff lost his balance and his

~ hold on the railing, and was forcibly thrown on the ground'
- and his right foot was severely. 1nJured . This i is hls story a,s‘
told by hiin in his plaint. '

In his exawination before the Court he repeated bhis. story

- as to the cause of his accldent and was fully examined by the.
. learned Counsel who appea.ud for him on-the whole of his case. a

In traversmv the allewatxons of the plamhff the defendants ‘

" say, .“That the.car mentioned in the p]amt ‘was niot standing . -
. still when the plaintiff attempted to board it, the said car was:-
' running and in motion, it had passed the Prarthna Samaj stoppmg‘

place and was proceeding at a pace of about seven miles an’

"~ hour .to the next stopping place, when the plaintiff - im- ‘
‘ properly and neglwently tried to fret on the car when it was in
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Inotion at a distance of .about 165 ft. from the Pia.rth"n'a. S_ama,j o
‘ startmg place and, failing to make good his footmo' fell SRR }‘Euum‘f.
N . A n
- After the plamtlﬁ had beer cross examined on the questlon B):;SWI
OMBAY .

of his own and ‘the Compa.ny s negligence aud just as “the learn-  Egroraio

‘""ed Advocate-General was starting to question. him as to his” s'i’;‘:‘r,
- injuries and dawmages, it seemed to me thas, if I found against Tézwwws
ouPANY, |

the -plaintiff on the question of nwlmence all ‘ths .evidence  Limirep."
- that would have to be recorded on the question .of the plaintiff's - -
' injuries and his damages would. be entirely useless..- Mr.-Jinnah
“for the plaintiff told me that he had lengthy evidence to call -
on the latter questions. - Under these circumstances I suggested -
“to the learned Counsel for both parties that the hearing should
then be confined to the first three jssues which covered the
question as to negligeuce, and that the case should pzoeeed
further in the event of my finding in favour of the plamtlﬁ' on .
" those issues.  Counsel on both sides assented to this sugges-
tion and the evidence thenceforward was confined to the first
three issues, which are: (1) whether the alleged injuries to.the
plaintiff were caused by the negligence of the defendants, as "
~ alleged in para. -5 of the plaint; (2) whether the said injuries .
" were not caused by the negligence of the plaintiff; as - alleged
in para. 8 of the defendanbs’ written statement ; and (8) whether,
if the defendants Were guilty of neghwence, the plmntlﬁ' was
- not guxlty of contmbutory neghgence. : '

These questions involve considerations of fa.cts, the len‘a.l
‘principles involved in the consxdembxon of the questlom before
~me arc well settled and cleaxly defined. - :

In Biyth v Bzrmmylmm Waterworl:s Compaiz /(1) Barqﬁ
Alderson says .

¢ Neoho'ence is the omission to do something whxch a reasona.blo man, gulda
“od upon -those considerations which ordinavily regulato the conduct of
human affairs, would do; or domg something which a pruden$ -and Teasonabld
man would not do.. The defendants might have been liable for“hegligence, -
lf, unintentionally, they omitted to do that which a reasonable person would
have doite, or did that which & person taking reasonable precaution would
 not have done.”

© () (856) 11 Exch, 781,

.
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19011, “fho question of - contnbutory ne(rhﬂence was cons1dered in

TEMULIL Buttmﬁcld v. Forrester®, as early ‘as 1809 and the principle.
JAMBEWIT -

S - is most tersely put by Lord ]]llenborough in one sentence,
~ Bommay “
Frseme. Wherein he says, “ One person being in fault will not dispense
St;grw : wnth a.nother s using ordmary care for lnmself -
XD :
Traxwavs Amonost the cases where charges of nerrhgence are ma.de and'
s 2

. Lomzen.  denied and contributory negligence' pleaded, the case.most .
- favourable to the plaintiff is that of Radley v. London -and
Nortl=Western Raslway Company®, where Lord Penzance in’
delivering the judgment. of the House of Lords lays  down
certain. propositions - of . law Whlch he says _cannot. be -
questloned ; - o e -

B

- 6Tho first propvosition'is.'..that the plaintiff in an action for negligenca cannot -
* gucceed if it is found by the jury that ho has Rimself been guilty of any negli-
gence or want of o1d1nary care which contrxbuted to eause the accident,”. ;o -

And as a quahﬁcatxon to this proposition the ne‘ct propontlonl'
lald, down is, ’

+ . “that though the plamtxif may have been guilty of ncgligence, and although B
4hat negligence may, in faet, have contributed to the aceident, yet if the defend-
. ant could in the result, by the exercise of ordinary care and diligence, -have
- avoided the- mlschxef which happened, the plamtxﬁ‘ : neg]wenco wall nob excuse :

khim. Lo

-

‘ . T think it is necessary to vefer to only one other case, thab
of Wakelin v. ‘London. and South-Western Railway y - Company®,
whete Lord Watson, in the course of his judgment, lays down
the law of negho-ence in the followmo- ‘words:— " .-

- Tt appears to me that in all such eases the lability of the defendant Com-
pany must rest upon these facts,—in the first place that there was'somo
negligent act or omission on tke part of the Company or their servants which

-, materially contributed to the injury or death complained of, and, in the second |
place, that there was no contributory negligence on the part of the injured or
- deceased pgrson.  But it does not, in my opinion, necessarily follow that the
whole burden of proof is cast upon the plaintiff, That it lies' with the plaintift
_to prove the first of these propositions does not admit of dispute, Mere

' allegahon or proof tlnt the Compa.ny were guﬂty of nevhgence is aﬂogether ‘

ﬁ) (1509) 11 East 0. .. O (1876) 1 App. Cos. T54.
@ (1886)12 AP Cas AL -
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» u'releva,nt they might bo g\ulty of many negligent acts or omlssxons, , which 101l
‘ ml,,ht possibly have occasioged injury to somebody, but had- mo_ comnection T i T
.whatever with the injury for which redress is sought, and therefore the plaintiff - - Jamserar

‘must allogo and prove, not merely that they were neghgent, but thab thelr Bonrn u‘
'nenrhgenoe caused or materially contnbutcd to the i mJury P Breorrio " -
E Lyoed sl Surery
©AND ..
- "With theso prmc:ples before my mlnd I W1ll now proceed | Teauways

to discuss the evidence given in this case. The plaintiff in his (ﬁﬁ;:;"
cvidence maintains that the tram car was stationary  when he
attempted to enter it, and he relies ‘on two acts of negligence
on the part of the defendant Compa.ny -and says that ‘the
accident and the consequent injuries were the direct result of
these two acts of negligence. First of all, he charges that the
footboard of the middle entrance was loose and .shook violently,
when the tram started, as he was trying to get in ; and, secondly,
the conductor negligently and without giving him sufficient time
to get in started the car, and the jerk with which the car
started, coupled with the insecure condition of the footboard,
caused the accident. He then goes into details as to what

“happened afterwards, and- tells the Court how the tram “was

- stopped. to pick him up, how-it was stopped again to enable one
"of his witnesses to examine the footboard, and how it was
stopped & third time before reachmg the next stopping statlon ’
"in order to- enable certain’ other witnesses also to examine’ the
footboard. His evidence isjcorroborated almost in every detail
by his witness Mr. Burjorji Framji Mehta, a young gentleman '
who had just then passed his pleader’s examination and had not
started practlsmg as’ apleader. ST e e

-

[HIS Lordship after d1scussmg the ev1dence in detml pro- .
. ceeded —] ‘

--After carefully conmdcrm all the evidence in the case, I have
come to the conclusion that the footboard of car No. 68 was not
loose on the night of the 16th November 1908, and the fall of
. the plaintiff while attempting to hoard that car was not due to
any fault or defect in the fixity of the board. ’

- And now we must look elsewhere for an explanatxon as to
~ how the plaintiff fell and sustained the injuries he complams of,

_ Thereis direct conflict of evidence -between the plamtxﬁ and
* his witness Mehta on the one side and his witness Lewis and
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1011, . vthe conductor and the duver of the tram car on the other s1de,

Tewursr 48 to whether the tram wos statlonary “%r in motion when the
JAMBETIL

o plamtlif attempted to get inand as to the exact spot at  which
~ Bousay he attempted to board the car, :
Erecric | ' ‘
SU:§;¥ . After the electnﬁcatmn of the tram cars in- Bombay, certam
TRAMWAYS - -

Copany, .. Bye-.aws have been sancticned by the Government but they came
- Lmumen.,  into force after ihe date of the accident. The previous Bye- -
laws, framed under section ¢4 of Bombay Act I of 1874, are

~ published in the Government Gazette of the 15th of April 1875,

- at page 294, Part II. One of them is, *“ Passengers are for-
bidden to enter or to leave the car while it is in moﬁon ?  The ‘

~horse frams for which these Bye-laws were made used to stop

.. at all places to pick up and put down passengers. The electric

* trams stopped st certain fixed places to take up and discharge

- passengers,  and T take it that till the new Bye-laws came mtd
"_operatlon, the old ones were in force. But whether there is a

Bye-law or there is not a Bye-law to that effect, the fact

remains that if a passenger chooses to attempt, to enter or leave:

. a moving car,. he does so at his own risk, It is not what a
-prudent or a reasonable man should or would do, and f :he does.

- it and sustains injury while in the act of doing so, it-would be

an accident or a misfortune for which the defenuant Company

: ,could in no event be held liable, :

If this tram had been statlonary when the plamtn‘f attempted
to board it, I cannot conceive the possibility of his falling out.
1t does not take many seconds for a man to get into a tram car

%from the road. The evulence in the case conclusively esta.bhshes
“that electric trams after stoppage do not start. with a jerk.
Standing instructions to all drivers are to start on the first
notch and then get on to the second, the third, and the fourth
notches, one after the other. Assuming that the board had been
,loose, if the tram car had been stationary when the plmnhﬁ
attempted to board it, he would not have fallen out, If the
car had been stationary, his hand grip on the bar would have
‘been firm, and when one foot was on the footboard. and the.
car had gﬁarted he Would have had no dlﬁiculty in putting his
other foot on and gettmg mto the car. The conductoz and
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- the driver both say that the acmdent took place at Some distance -  19IL -
* from the st'z,rbmﬂ statxon and' after the car had been in motmn ' ’m
~ There is no doubt . that the plaintiff’s witness Mr. ‘Mehta was . Jhusmrst -
“very much excited at the time of the accident. The plaintiff -H@ﬁﬂ
says he told him not to sit down there liké a woman but to take ;%?ﬁ:?;q .
_ the names of passengers. I have no doubt whatever that the - TRAars
excitement was due purely to good-heartedness. He ascertained - - Coupany, .
the names of two orthree passengers te them on a £ L.
p gers, wro _piece o
- paper and put them -in the pa,mtlff’s pocket, .and I quife
believe that he' was actuated in all he did by sympathy for
a Parsee who had sustamed injury. He says, when ho saw
the pla.mtxff’s head come up and. dxsappear, the car was
- stationary, but I think there his powérs of observation are .
again at fault. The defendant Company in their plan, Exhibit -
.No. 3, in the de -lenc esse examination of Mr, Crisp, put.
. the place of accident at a distance of 183 ft. .from. the stopping
place near the Prarthna Samaj. That plan is’ prepared on tho
. statements made by the conductor Dolatia Raghu., It may
be that  the tram hiad not proceeded so far, but to'my mind, on
the evidence before me, it is quite clear that the tram had
left the stopping station and was in motion when the plamtlff :
attempted to board it. The conductor Dolatia gave his - evi-
~ dence.in a manner that impressed me favourably. He said he.
started the tram when theré wers no passengers left at the
Prarthna Samaj station to pick up, and I believe he is telling.
~ the ‘truth. there, There is no doubt that the conductor.also
‘secured the names of some of the passengers: He says he
gave them to Mr. Wilkinson. His statement taken down.
~Mr. Wilkinson, and the -names of these two witnesses arc not”
_ forthcoming.. "I do not believe that the defendants are 1nten-,
tionally kecping those back.” Mr. Wilkinson is not in their
service now and his letter to Mr, Crisp of the .8th of Fe bruary .
.1909 ‘Exhibit A , in the de bene esse examination of Mr. Crisp,
is a very peculiar and unintelligible document. ~ After telling
"Mr, Crisp that he ‘was afraid if a suit was filed against the
Company that the Company would not fare well, he suggests
" that therefore they should be prepared fof eventualities «“and
secure the aid of the Police, if . matters go too far” What
’ :B 10662 . o

S L . -~
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" he means exactly it is dxﬁicult to conceive, He is not in the

Company’s service, and I have no doubt in my mind that. I am "
told the truth. when “the defendants say.they are notin pos-
session of the report made by the conductor to Mr. Wilkinson -
“or of the paper containing the names of the two WJtnesses. ‘

- obtained.by the conductor.

The impression produced on my mmd by the ov 1dence given

in this case is, that the plaintiff on that night, when he emerged

© from Girgaum Back Road on to Charni Road, saw a tram mov-
ing away from its stopping station near the Prarthna Samaj and
* that he attempted to get in while the car was in motion, If the
“car had been stationary, it seems to me that it is in the highest

~ degree improbable that this accident could have happened. ‘

’

The most probable “explanation of the occurrence appears- to

me to be that the plaintiff tried to jump on the footboard

while the car was in motion, that he failed to get a firm Wup'_ '

of the bar, that although he succeeded in putting one foot on-
to the footboard- and raising his body, he immediately fell
“back owing to the motion of the car and his mablhty to grasp

: the bar ‘irmly

I come to this ‘conclusion  with very greab regfet The'

plaintiff is a poor man; he undoubtedly ,Sustfiined serious.
injuries which. necessitated his remaining in Hospital . from

the 8th of November. 1908 to the 6th of January 1909. He

was ot ‘able to rejoin his service till the 11th of February .”
1909 and [have no-doubt he is telhnu the truth when he tells

? me that he is not as strong and as fit to do his work after the

*accident as he was before, He must have already spent a -

~ coiisiderable * sum  of * money’ in prosecuting.. this  suib

in. thls Court and his failure” means ruin to a man of hxs,
means, It is most lumentable under the circumstances that-
" he should have come to this Courb w1th a ‘case thab he 1s noh

. able to establish.

. T find the st issue in the nedakive
! ﬁnd the 2nd i issue in the atﬁrmatwe.

I‘lndmg on the 3rd - issue ‘With regard to contributory
neorlmence becomes unnceessary, as I havé confe to.the concly-
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* sion that the accident and the consequent m3ury wero due o

catirely to neohoonce on the parh of the plaintiff, Lo ed _ TemuLIr
e JAMBETJIL
I dismiss the smt and I must do ) with costs, s ol
“ .. = .. Boupax-
Atborncys for the plaintiff: Messrs. Ixanga and Sayam. Esx.xc:mc
UPPLY
Attorneys for the defendants : \Iessxs. Cratgie, Blunt and Caroe. AXD .
'léunxways ‘
Suit dismissed. Lﬁ‘;ﬂ;’ '

. BN.L

- APPEELATE CIVIL

) Before Sir Basil ;S‘c‘oté, Kt., Chief Justice, and :Mr‘, Justice Raos ,
KASHIRAM MANSING (onrem@ DeFexpant 1), AepLicant, o BAJA- ~  yo11.

RAM wazap DAYARAM PATLL (0BIGINAL TLAISTIFF), OrPONENT.* T July s,

- Mamlatdars Courts Aet (Bom. dct IT of 1906), s'_ecti'ans 19, 23 (1), (ZHH)—
- Gl Procedure_Code (Act V -of. 1908), section 115—Possessory .suit—

- Decree of the Mamlatdar dismissing the suit—Application ‘to the Collector
~~Revision—Non-interference with legal and regular findings of fact—
Lnt;_/ in Rezenue Record. o

. A Collector acting under se 'hon 23 of tho Momlatdars' Courts Act: (Bom.
Act II of 1906) is not authorized to interfers with the findings of faot of the
"Mamlatdar in a possessory suit; the findings being on their face legal anl
. regular and arrived after a consideration of the evidence on recoul

The provisions of clause {2) of gection 23 of tho Act, which empower the
- Oollector to interfere by way of revision when he considers any proceeding,
finding or order. in a suit o be improper, must be harmonized with the :
provision in clause (1) that there shall be no appewl from any order passed
by n Mamlabder, - . . oo R : :

.
*x

. * Application No. 87 of 1011 under extraordinary Jurlsdxctxon. :
(0} Scctxon 23 (1), (2) of the Mo,mla.tdars Courts Act (Bom. Ach 11 of 1906) is as
_Tollows 3=

23. (1) Therc shall be no appeal from an) order passed by a Mamlatdur under .
" this Act. < .
© . (2) But the C’ollector may call for andlaxamme}bo reeord of any gult under this .
Act and if he considers that dny proceeding, finding or order in such suif is illegal
orimproper, may, after due notice to the pasties, pass such order theroon, not
] mconmstcnt with this Act, as he thinks fit,
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