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by a confessedly impeéunidus party. .1, ther'efvdré,; direct that -

the costs of this summons be costs in ‘the cause; but the

. summons itself will be d1scharged. Counsel cerblﬁed.\ S
Attorneys for the plaintiff : Messrs, Sabuis and Goregmlzar

. Attorneys for the defendant : Messrs. Smeﬁmm, Byrne & Co.

Summons discharged.
. "B, N. L, )

ORIGINAL _CIVIL.

. Before Sir Basil Seott, Chief Justice. -

THE WEST END WATCH COMPANY (PraIxTiegs) 9. Tae BERNA
WATCH COMPANY (DerenpaNs) * - ’

: dee-mark-lmztatwn —Abandanment—Intentwn-—-Defendants improperly
representing that their business to be business carried on by plaintiffs
——Injunman—ﬂmsmy of tssues— Practice— Procedure. :

The p!.unhﬁs had sines the' year 1887 been importing into and selling jn
* India watches manufactured at the St. Imier Factory in Switzerland. Theso
watches bore the name * Berna® on the dial. In 1907 the plamtdfs complained

_ of th- watches supplied by the St. Imier Factory and began to import watches .

Iargely. from other manufacturers, while they ceased giving orders to the
* 8t. Iinier Factory. . In the year 1908 the St. Tmier Factory was purchased by
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~ the defendants and at the time of purchase the defendants asked the  plaintiffs .

whether the defendants could positively count upon the plaintiffs to be their regu-

lar customers for the articles previously taken from the St. Imier Factory. The
" plaintiffs replied that they were willing in principle to_reserve a part of their

“orders for the defendants, but that it would first bs nocessary for the latter to givo
- an idea of what thsy were going to manufacture and the improvenients they

“were going to mzke in the quality of the waitches, In one of their catalogues
. printed in 1907 the plaintiffs announced :— - :

“We take this opportunity of informing ounr customers that the name

*Berna* will be changed to ¢ Service” assoon as our present stock of these watches

is sold out. ‘The trade-mark will in other respects remain unaltered, Tho
alteration of the name is done to secure a trade-mark which cannot be imitated
in Tndia or olsewhere.”” - ) CL

-

*On’ the 6th of November 1908 the defendants opened a place of business in
Bombay and issued a circular, dated February 1909, in which, on behalf of the

# Orjginal Suit No. 207 of 1909, ~
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dafendan’s Company, they referred to the plamtxff's a8 the defondants’ agents .
who had sold 600,000 watches made at the St. Imier Factory in past years and. :
proclaimed that Berna. Companys watches would no longer be sold by their

. former sole agents importers (meating the plaintifis) as the defendants had ‘

- decided to get rid of any middleship and to deal directly themselves.

" The plaintiffs ,thexeupon-ﬁled a suit on the 2nd April -1909 against the
defendants to reétram them from using and imitating various trade symbols
alleged to: belong to the plaintifis and from representing that the defendants’ -
business was the business carried on by the plaintiffs. .

Held, that the plaintiffs for the last three years both in their dealmgs w:th. ‘
the supplying factory and with their customers evinced very clearly and -

oonsistently their intention to abandon the name * Berna ’ as a quality mark for

their watehes, and it followed that they could no longer olaim any exolusnve tltle'

to the use of that name either alone or in a trade-mark, .

Held further, that the. plaintiffs were entitled to an injunction restrammg ’
the defendants, thelr servwnts agents, travellers and representatives, respectwely,
from in any manner representmor that the defendant Company had been or: “wera
carrying on the business carried on by the pla.mtlﬁs or were ‘the successors in- '
business of the’ plamtlﬁ's.‘ L ' S

. Per Curiam.—~The 1mp0rter who by advemsmw and pushing the sale of goodsv :

' under & particular- mark seeures a wide popularity for the mark in relation to -

the goods sold by hini is entitled o thoe protection of the Court. for that mark

- in the country of impor tation ever’ agiinst the producer of the goods : Damodar

BN

Ruttonsey.v.. Hormasji Adarfi®) and Lavergne v. Hooper(®), roferred to.

*The fact that’ the tser of &'wotd ‘ot mark always uses it in conjunction with-
his own name 1s nob’ conclu°;1ve §0" show that the word or- mark cannot bo

“claimed ag a - trade mark 01 that %he’ nser has waived his rights i in it asa-
_ trade-mark. N P B RN L .

The question of abandonment is dne of mtenho'x to be inferzed from the facts
of the case : Mouson § Co. v. Bo°hm(3) aml Lavergne v. Hooper®, followed

The" pmctxce of raising » number’ of | issues which do not state the' main

~ questions in the snit but only various subsndmry matéers of fact upon, which

there is nob agreement betivear the partles isvery embarmssmg Tssues should
be confined to questions of law: arising on ‘the’ pleadings and such questions .
of fact:as it. would tbe necessary for ‘the judge to frame for decision by the
Jury in: a Jury tual at nisi pmcs in England ! "? ; . ’

A g
:-THE facts of thlQ case are Set out in the Judcment
“Bahadurji and Jinnak for the plaintiffs, -

.R D. N Wadm and Davar for the defendants. o

PR

. Appeul No. 942 in Smt No. 69 of 1 890. s (1884) 8 Mad 149,
@, (1884) 26 Chi; D 308

-
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SCOTT C. J..--The plambl&'s sae to restraufi tho- ‘defendanty 5
’from using and imitating various trade symbols :alleged’ to
belong to the plaintiffs and from representing thab the defend- ~ 

ants’ business is the business carried on by the plmntlffs. Lo

At the commencemenb of - the" hearing eighteen issues were_
proposed very few of which touched the real questxons in the
suit, The first ten of those issues were founded on.various state- -

ments in the narrative of facts contained in the ‘plaing, . This is

in accordance’ with a practice Whlch has clown up. “at’ the -

Original Side of raising a number of issues thch do not state
the main questions in the suit but only various submdlary matters:

of fact upon which there is not agreement between the pa.rbxes."_
-'The effect is very embarrassing and the pra.ctlce has often-been’

~ condemned by trying judges. In my opxmon issues should be’

confined to questions of law arising on the pleadings and such’

questwns of fact as it would be necessary for the judge to frame
for decision by the jury in a Jury tnal aft niss prms in Englzmd

Ha.vmg eliminated ten issues bhe Court recorded exrrhb but '
they do not specifically cover the quest.lons chleﬁy in issue. in
~ the suit, which are, in my opinion, as,will appear from thls_

_]udgment whether the plaintiffs :have, abandoned theu‘ most

fffff

- perly represented. that then' busmess is the busmess carried on' :

by the plaintiffs.

" At the outset it is necessary to trace the hlsbory of the plamt-‘
iff’ firm in relation to. the Watch Factory at Sti Imier which is

now the property of the defendauts In 1884 a.watch business,

the name of which in 1887 became the West-End Watch. Co.,. .

‘was started in Bombay by the Swiss firm of Droz & Co. and

one Charpie. -Droz & Co. .were the owners of a watch factory -

at St. Imier, and it was chiefly their watches which were sold

by the West End Co. ;Charpxe retired in 1887 from the B:bay

Afirm which then became the property of Droz & Co. exclusu ely,

and so remained untxl ‘1891 when A. Amsfutz was introduced .
as a partner with Droz & Co. :In 1904 Droz & Co., the exclusive X

owners of the St.. Inner ‘Factory, got into difficulties- and con~
verted their manufacturmg business into a Joint Stock Lompany
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under the name of the Fabrique D’horlbgeflevBerna,‘. The West-

End ‘Watch Co. supported -the flotation by taking up a large[
number of shares in the new. Company.

At the same time the firm of Droz & Co. retired fi'om_the

- West End Watch Co. and their interest therein was purchased.
- by A. Amstutz and Constanb Droz, the ‘younger of the Droz

. «,:f

brothers who are mterested in this sult

The result of this arrangement was that the owners of the -
St, Imier Factory no longer had any interest in the West End
Watch Co., but the partnersin the latter firm were interested
ingthe factory as large‘ shareholders and by covenant with the .
Joint Stock Company became entitled to the monopoly of all’
the products of the facbory sent to Indiaj for a period of ten_,
years. : -
" The Joint Stock Factory did not prosper, and. in -or abou(; .
December 1907 went into liquidation. The liquidators carried
on the business till August 1903 when they agreed to sell it to.
a new Company of which the promoters appear to have been

"a watchmaker named De Goumois and Louis Droz, the elder

of the two Droz brothers above mentioned, who had all .his-.
working life been interested or employed in the St. Imier.

- Factory., It is probable that the ill success of the Fabrique:

D’horlogerie was due to want of support from the Bombay firm .
upoh whose custom. they were very dependent; At any rate
the Bombay firm compla.med in. the year 1907 of the watches

- supplied by the factory and began to import- watches lavgely

from other manufacturers while they ceased glvmg orders . to;
the St, Imier Factory. .

In view: of the importance of the Bombay connection De’ -
Goumois before buying the factory wrote to-the plaintiffs -

~ (Exhibit G} on the 11th of August 1908, as follows:— ©

“With reference to the conversation I had the pleasure to have the other.
day with Mr, Amstutz I have the honour to inform you that I. am on the

_point of buying-the Fabrique Berna. Before deciding definitively however I.

wish to approach you once more because I have heen a%lo to ascertain that up
to the present year you were one of-the best clients of this factOry - :

I bave already given you express assurances as to the m‘provements “hlchv \
" T am anxious to make to the products of the Berna and as’ jour dlsswt;lsfactwu -

a
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arises from the defects you have found in those produets it a;ppearé tome . 1910,

that there should be nothing in the way of our econtinuing the business tela~ “vwegr Exp

" tions which you entertained up to recently with tho Berna since I give you the Warcr

" agsurance that I am able to remedy the defects in question, I am of opinion Comsm
that the Indian market is necessary to the vitality of the Berna and I am per- - " Breva
suaded that it would be to the mutual interest of 'both our houses if yoms Cx&%,: ;

were to resume tho old relations with tho new house.’
In fact T would be pleased to know— . A

s (a) If T can positively count npon you to be my legular customers for the

articles which you proviously took from the Berna, .~ ‘
(®) From what date you could eventually give me your regular orders.“
- Amstutz - replied, by Exhibit A 4, on the 18th August,[that'

- they were willing in principle to reserve a part” of their orders -
for the eventual successor of the Berna, but that it would first
Jbe necessary for the latter to give an idea of what he was going
to manufacture and what improvements he was going to make:
to the calibres and qualities the West End Watch Co. were

-taking from the Berna, '

In the following month it appears from Exhibit 18 that the

. relations between De Goumois and Amstutz had become strain:

ed in consequence of a dispute as to the right to use the word
¢ Berna’ in connection with the sale of watches in India,

De Goumois had complamed to the liquidators, his prquec-
tive vendors, that Amstutz had declmcd he would prevent,
De Goumois from using the word in India; and the liquidators

 warned Amstutz that, if he harassed De Goumois in Ihdiu, they ‘
would take severe measures against Amstutz in Switzerland.

To this Amstutz replied thab his firm would claim in India
by ull means  the ownership of the word ‘Berna’ as a trade-
mark on the basis of a twenty years® user of the same to design-

"ate one of their qualities of watches.

The history of the use of the word ‘Berna’ in connection
‘with watches sent from St. Imier to the plamtlﬁ's in Bombay.
is as follows :—

In the year 1887 o trade-mark was deswned ab the factmy
b St. Imier consisting of a bear and flag with the word ¢ Berna’
and was marked on new watches sent to India, The bear was -

» §32—2
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ob_]ected to by the West End Watch Co. as not smted to Indmn
tastes #nd was quickly abandoned for the Indian trade, The
word ¢ Berna, however, was used on a cortain quality of watch,

“and in 1901 was included in a new trade-mark, regxstered by

‘Droz & Co. in Switzerland in that year, cons1st1ng of two
concentric circles, the inner being occupied by a star and crescent
and the outer by the words Berna and Swiss Made. = This mark
has been transferred on the Swiss Registry to the successive
owners of the Factory including the defendants, and the defend-
ants have also registered another mark with concentric circles, -
the inner being occupied with the initials B W and the outer

X w1th the words ‘ Berna ‘Watch Co. Swiss Made,’

. Watches bearing the word ¢ Berna’ on the dial whether alone
or in the star and ecrescent trade-mark above deseribed were
styled Berna watches in tle plaintiffs’ catalogues, exhibited in
this case, for the years 1897 to 1907 inclusive. The watches”
so designated may be roughly descnbed as the twenty rupee
quality watches,

In the extra edition of the plamtxﬁ's undated Catalogue No. 48
which I take to have been published in the latter part of 1907,
the Berna is called the Berna or Service Watch, the alternative

. designation being explained by the following remark : —

“Wo take this opportunity of informing our customers that the name
‘Berna’ will be changed to  Service’ a2 goon as our present stock of these
watches is gold out. . The trade-mark will in other rospects remain unaltered.
This alteration of the name is done to secure a trade-mark which cannot be
imitated in India or elsewhere.”

Catalogue No. 44 s in the same terms as regards these watches,

" but in Catalogue No. 46 (the succeeding Catalogtie relating to -

watches), which is the last one ‘produced ahd probably belongs
to the latter part of 1908, there is no Berna watch advertised but
in its place the ¢ Secular, which is introduced with the followmg o

remarks i— .

e

* The Secular replaces the class of watches which we Wow foxmerly se]hng
_under the designation of Berna watches a8 the latter were watches which=were |

designed twenty years ago and had become somewhat.out of date”

The change from ‘ Berna ’ to ¢ Service’ and ¢ Secular ’is rather -
differently explained by the plaintiffs and the d_efendants sl
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" 0. Inthe year 1907 the plaintiffs dissovered that the word « Berna ”’as- used
in their trade-mark for many years in India had without their knowledge been

" registered in 1901 by Droz & Co. as a trade-mark in Switzerland and the plaintiffs -
- Compaxy.

-resolved to change the name of the particular quality of watch marked “ Berna ”
to “ Railway Service  and # Secular ” and they notified in their catalogues the

changs of name. The plaintiffs however eontinued fo receive and still Teceive

mders for Berna watches. (Plaint). .

‘8, The allegations contained in para. 9 of the plaint are absolutely untrue.
_In 1906 when the said Constant' Droz was in Switzerland he told Louis Droz,
_then delegate of the Couneil of administration of the said Fabrique Company,
that as the word Berna had been the registered trade-mark of the Fabrique

Company the plaintiffs had resolved to change the mark Berna on the watches

“imported by them into * Railway Service” and ¢ Seoular”. The change was
on his instructions accordingly made from the year 1907. (Written statement).
" The plaintiff Constant Droz, however, is not prepared to deny

~ that a conversation, such as is alleged in the written statement

- and sworn to in evidence by Louis Droz, did take place. Such
a conversation is, moreover, consistent as regards the change to
¢ Service’ with the remark in Catalogue No. 43 extra edition.

I have come to the conclusion that the real reason of the change
was the certainty that the plaintiffs had that they would have
‘to sever their business relations with the Factory at St. Imiet
(which it may be noted is referred to by Amstutz on the 13th-
August 1908 (Exhibit A 4) as the Berna) and their desire to have

"5 mark for their twenty rupee quality watch which would not
~ involve themin controversy, with the registered owners of thc
mark Berna’ in Switzerland. :

On the 4th of November 1908, the new Company, started by
De Goumois under the Finglish name of the ‘Berna Watch Co.’,
“took an assignment of the factory and its properties, and on
™ the 6th of November Louis Droz, as representative of the new
Company, came to Bombay and opened a' place of business.
He then prepared and issued a circular, dated February 1909,
“in which, on behalf of the defendant Company, he referred to
the plaintiffs as the_defendants’ agents who had sold 600,000
watches made at the St.Imier Factory in past years and pro-
claimed that Berna Co’s watches should no longer be sold by

their former sole -agents-importers. (meaning the plaintiffs), as .,

" the defendants had decided to get rid of any middleship  and to
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deal directly‘themselves.‘ References are given at the close of the
circular to every wearer of one of the 600,000 Berna watches in-
use in India and every maker who has sold one Berna watch. -

The immediate resalt of the circular was the institution, on the

~2nd of April 1909, of this suit by the plaintiffs, who allege that

one of the qualities of their watches was well-known as the

- Berna watch, that the name Berna came to denote tothe public
- in India and Burma a particular quality of watch imported and

sold by the plaintiffs, and that though the name has been changed

by the plaintiffs they have continued to recelve orders for Berna

watches.

The plaintiff’ case, therefore, as originally framed, was based'

- upon acquisition by user in India of the name Berna as a trade- .
‘mark, This isa case which is not affected By the successive:

registration in Switzerland of the Berna trade-mark as appearing.
on the plaintiff’ watches by the different owners of the St. Im1er _
factory see Rey v. Lecouturier®), :

That the xmporter, who by advertising and pushing the sale of

- goods under a particular mark secures a wide popularity for the
" mark in relation to the goods sold by him, is entitled to the

protection of the Court for that mark in the country of importa-
tion, even against the producer of the goods, has been recognized
by this Court in the unreported case of Damodar Ruttonsey v..
Hormusjs Adarji® and by the Madras ngh Court in Laveryne :
v. Hooper®, .
© Although the word ¢ Berna’ originated with the manufacturers,
it is proved that buyers in India are not interested to inquire at"
what factory imported watches may have been mades Importing
firms have acquired reputations by selling and advertlsmo' -

~ watches of grades suitable to different classes of Indian buyers, -

and by taking care that all bub the very cheapest watches are
properly regulated before they pass to the buyers. Amongst
importing firms the plaintiffs’ reputation stands at least ‘as high
as any. It is contended that the plaintiffs never used the word -
Berna as a trade-mark because it is always found in conjunction:

@ [1908]2 Ch, 715, @ Appeal No. 948 in Sut No.269 of 1895,
(8) (1884) 8 Mad, 149 at p. 154, o
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* with the name West End Watch Co. This argument is based upon 1910,
the decision in Rickards v. Butcher®, where the Court was only - Wasr Exp.
- concerned with the question whether a word had been “used asa  gValog
- trade-mark * in the sense contemplated in section 10 of the Trade Bng.hv_.

Marks Registration Act, 1875. That case has no application here. WarcH -
The fact that the user of a word or mark always uses it in  COMPAYY
conJunctlon with his own name is not conclusive to show that the.

" word or mark cannot be claimed as a trade-mark or that the user
has waived his rights in it as a trade-mark. Thus in Brakam- v,
Bustard®:and in Lavergne v. Hooper® the- successful owners.
of the marks used their own names in conjunction with them, and
this is, so far as I am aware, ithe general practice. -

.. The evidence, I.think, establishes that the word ¢ Berna’ had
".up to the date of suit been associated in the minds of watch
buyers in India with a very popular grade of - watch sold by the
plaintiffs, and it follows that, if there has been no - abandonment,
* the plaintiffs are entitled to an injunction against any other
- persons importing and selling watches under that name notwith-
‘standing that the plaintiffs’ name has, in addition to the word or
trade-mark Berna, always appeared on every one of theu' watches |
and is well-known to all dealers. .

1 propose, therefore, to discuss whether the plaintiffis have
abandoned their right in-the name’ Berna as a symbol of a
particular quality of watch sold by them. The matter is by no
means settled by a reference to the declaration of Amstutz that
his firm would claim in India by all means the ownership- ot
the word Berna as a trade-mark, for there can be no property in
a trade-mark i in gross apart from goods of which it has become
the symbol : sce Thorneloe v. Hill®, The question of abandon-

. ment is one of intention to be inferred from the facts of the case
see Mouson & Co. v. Boekm® and Lavergne v. Hooper®.

_In the first place the declaration of Amstutz may be ‘met by
the statements in the catalogues to which I have above referred
in discussing the use of the word Berna prior to suit. .

" () [1891] 2 Ch. 522 st p. 543 (® (1884) 8 Mad. 140at p. 164, -
@ [1863] 1H,&M. 447, . &) [1894) 1 Ch, 569 ab p: 577,
() (1884) 26 Chi D, 398 sk p. 405, - .
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j - . Passing now to the other evidence on the ‘point I gather thatb'
Wesr Erp

owing tothe conservatism of Indian buyers the. efforts of the
plaintiffs to substitute watches named ‘ Secular ” in place of those
named ¢ Berna’ were not at once successful, but the difficulties
encountered in carrying out the change have not, so far as I can
Jjudge, interfered with the plaintiﬂ's’ determination to discontinue
the use of the word ¢ Berna.’

Baksh Elahi, the Calcutta dealel, says that when he 1ﬂ-cewed‘
orders for ‘Berna’ or ‘Secular’ he would send the plaintiffs’
watches, He has no Bernas in stock so has to supply Seculars,’
but they are only taken by the illiterate. Those who can read
do not buy Seculars. In 1909 after he had learnt that the
plaintiffs had discontinued the issue of Bernas he tried to sell
some of the defendants’ Bernas to customers asking for Bernas
but they would not buy on seeing that the watches were not
West End Cos’s Bernas, '

"The Lahore dealer, Tricumlal Lalla ‘\Iotllal, proveb orders sent
by him to-the plaintiffs Company as late as the 15th of November
1908 for Berna watches, but he also says that the plaintiffs have
for the last two years invariably supplied Seculars or Railway -
Service in execution of such orders, He would now ask;a whole=
sale dealer asking for Bernas whether he wants West End Co. ,b .
Bernas or Berna Watch Co.’s Bernas. ’

The Delhi dealer, Dhanamal Goela, proves many orders (Exlu' |

- bits D and E) sent for Bernas to the plaintiffs-during 1908, 1909

and 1910, but it is only in the 1910 orders that he shows by
ordering Berna-Secular that he is aware of the new name intro-
duced by the plaintiffs in place of Berna,

- The evidence of Mohundas Kamalsey, the othel large dealer, is

. not very intelligible, but he seems to attach great value to the

name ‘ Berna’ in connection with the plaintiffs’ watches and says
he finds it difficult to sell ‘ Secular’ watches to illiterate. people
(which is the reverse of Elahi Baksh’s experience). .

_ The evidence of the plaintiffs themselves establishes that their
large customers, the Traffic Superintendents: of the: Oudh and
Rohilkhand and the N, W. Railways, continued to order ‘ Berna’.
watches for guards throughout 1908 and 1909 and into the present
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year, the orders being almost invariably executed by the éupply '

of the ¢ Railway Service” watch (see Exhibit M, de denc).

" Thelast order for ‘ Bernas’ was given by the plaintiffs to the

St. Imier factory in 1907, and the date of the last-invoice for
Bernas sent to the plaintiftis from that factory was 30th June
1908 (see Exhibit N). The watches so invoiced Would be recewed
- about September 1908, : SRR

Between 1908 and the date of the mstltutmn of this suit 181 '

orders for Berna watches were satisfied by the supply of Bernas,

Between the date of suit and March 1910 only tlnrty Berna.'

wa.tches were supplied to wholesale dealers.

On the 24th April 1909, three weeks after the mstlbutnon of

this suit, the plaintiffs received from a dealer at Neemuch an
order for twelve ¢Berna’ watches, Constant Droz then ‘made
the following memo with regard to it (Exhibit 9) :~—

“ Write Berha not made any more, these (f.e., Railway Sexvxce) are the wafches

we now supply in its stead toall the Rallway and Government ofices, They are
of the most modern construction, ete., ote.”

" There a.re, it is said, a few ‘Berna’ watches stillon hand b\it
théir number cannot be easily ascertained from the stock-book.

It may, therefore, be taken that the plaintiffs’ stock of Berna
watches is practically finished.

The conclusion at which I arrive from this evidence is that the

‘plaintiffs for the last thres years both in their dealings with the
‘supplying factory and with their customers evinced very clearly’

* and consistently their intention to abandon the name ¢ Berna’ as

. a quality mark for their watches, and it follows that they ean no.
longor claim any exclusive title to the use of that name cithor alono

- or in a trade-mark with concentne cireles.

The plaintiffs’ case for relief, however, does not altoaether fml
with their inability to make out an exclusive title ‘to- the word
or trade-mark ‘Berna.”  They complain that the defendants have
been representing that they are now carrying on a business which

" was formerly carried on by the plaintiffs as their agents, in proof

" of which the circular of February 1909 is referred to. This.

~cireular is admittedly indefensible and the defendants have
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v 0. A oﬁered to destroy it, The plamtlffs also.rely on an advertlsement
: Wv’é,sf,[f;n, in a Rangoon paper of ‘the 13th November 1909, which-was -
" Cowpany  inserted by the defendants’ agent Danker and is shown to have

' Bea had the approval. of Louis Droz, the defendants’ representativo:

- Warzem  jp Bombay. (See advertisement Exhivit A 2 and Exhibit Q.) - -

Coxrpany, o

o ~ The watch figured in the advertisement is 2 new watch intro-
duced recently by the defendants under the name of Berna New
D. P. having a new adaptation of an old movement not found in
the watches theretofore known in India as Berna watches throuvh
the business dealings of the plaintiffs,

The advertisement is, however, headed in large type ¢ The
Berna’ and includes a statement as to-the official adoption of the -
watch by certain Railway Companies, a statement which is
wholly false as regards the defendants’ Berna New D. P, and is -
copied verbatim from the plaintiffs’ unamended Catalogue No. 43,

~ The relation of the defendants and Danker; the Rangoon
advertiser, were those of principal and agent. Danker did not -
buy from the defendants but received watches of which he was

bound to remit the proceeds when sold at the end of each month. -
The advertisement though paid for by Danker was approved by '
Louis Droz who said the defendants would pay Rs. 10 per month
towards the cost of the advertisement translated mto the Eurmese
language (see Exhibit Q). ' R

In my opinion the advertisement is hoth a direct Inisrepresen-
tation as to the business and goods of the defendants and a kreach
of the injunction of the 6th April 1909 whereby the defendants,
their servants and agents, were restrained from pubhshmcr or -
representing that the defendants’ business has anythmo* whatm ot
to do with the plaintiffs’ business,

- Other complaints of the plaintiffs relate to the marks kno“n as,
- The West End Co. with Eagle and The Matchless with Locomo-
~tive. As to the first it is sufficient to say that the evidence does
. not disclose that the Fagle mark has acquired any reputation
* among Indian buyers, and that the defendants are only using an
eagle mark without the words West End Co. As regards the
- Matchless with Locomotive, it is common ground that the Locomo-
tive mark is. publics juris and that the word M atchless was _

.
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~.adopted by the plmnmffs as -distinctive from the word Ma,xun :

- which in combination with a Locomotive was a remstered trade

" mark - of the factory .in -Switzerland which has now- passed by

; asswnment to the defendants,

off hag been made out against the defendants in respect of cither

of these marks.

: The plamuffs also complain that the defendants are imitating

In my judgment no case of passing

the boxes in’ which the plaintiffs’ watches have generally been
sold. These are red boxes, having a representation stamped on
_them of the St. Imier Factory together with reproductions of
‘certain. medals awarded at Exhibitions for products of the

St. Imier Factory. The ev idence does not satisfy me that buyers -

attach any importance to uhese boxes. If there were such
‘evidence it is doubtful if the Court would grant relief to the
plaintiffs in respect of them now that their business relations with
the St. Imier Factory have ceased. Much time has been consumed
in the discussion of varicus ass1gmhent executed in Switzerland
in the years 1901, 1904 and 1908, I do not think they help the

plaintiffs’ case. The two matters sonously in dispute are the

Berna’ and the question whethey .
" the defendants are or were improperly representing their business -

right to the useé of the word ¢

. to be the business formerly carried on by the plaintiffs, The

. defendants can use the word ‘Berna’in India only if the .

B plaintiffs abandoned its use.

Once the abandonment is establish-

ed the Swiss assignments, assuming them to assign the Berna
trade-mark to the plamtlﬁ's absolutely, can be of no_assistance to

them.

"I pass a decree for the plaintiffs for an iﬁjunction\' restraining
the defendant Conupany, their servants, agents, travellers, and

" representatives respectively, from in any mander representing or
causing or procuring to be represented-or doing anything which
shall lead to the belief that the defendant Company have been or
are carrying on the business carried on Ly the plaintiffs or are the

guccessors in business of the plaintiffs, and from-employing using. )

or circulating or causing to be employed used or circulated any

- cireulars, notices, or advertisements” which shall in any manner-

represent or lead Lo the belief that the defendant Company are
carrying on or have succeeded to the business of the pla.mtlﬁ's

B 932—3
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C1911,
‘ June 14.

" Romer., . . -

THD INDIAN LAW REPORTS. , [VOL. XX.XV

. The plalntlffs will ha.ve thelr costs of smb up to'and 1ncludmg o
the first day’s hearing, and must pay to the defendants coqts of
four days™ subsenuenb hearmc -Each paxty must bear their own '
costs not otherwise provided for. 8

Attorneys for the plaintiffs : Messrs. C'aptam and 7 mdya. -
Attorneys for the defendants Messrs. Bicknell, Merwanjee fmd :

Smt (Zecreed

- B.N. L, -

" APPELLATE CIVIL,

Be;fore M. Justice Chandavarkar and Mr, Justzce Hayward

. SAMBHU BIx HANMANTA KOHAL AxD orHERS (ORIGINAL DEFENDANTB

Nos. 2 10 4), ArpELnaNes, ». NAMA 3y NARAYAN NAIKDE axp
ANOTHER (ORIGINAL Praintire AND DErENDANT No. 1), RESPONDENTS.* *

Limitation - Act (XV of 1877), Articles -132, 144—Méz‘fgage—1%wz

person rerleemmg the mortgage at mortgagor's desire—=Sale by mmtgagor of
< his wights—Sale-deed - unregistered—=Sale-deed could be looked at Sfor .

evidence of payment of money—Suit by mortgagor to redeem ignoring
' sale—Lienor's rights—Adverse possession by lwnor—.Reywtmtwn Aet

o (LIT of 1877), section 17— Bvidence Act (I of 1873), section 91,

‘The plaintiff mortgaged certain property with posseesxon with defendant

No. 1 for Rs. 601, on the 4th April 1873. On the 25th November 1878,
‘defondants Nos. 2 to 4, at the request of the' plainiiff, paid off the moitgage -
-to defendant No.1; and for the swum so paid and for a further payment of

Rs. 50, the phmhtf sold the property to defendants Nos. 2 to 4. The docu-
ment as to the sale was mnot registered ; but ever since the purchase, the
defendants Nos. 2 to 4 were in possession as owners. In 1907, the planitxff

_filed a suit to redeem the mortgage of 1873. The defendants Nos. 2 to 4 set up

in reply the sale. of 1878 and contended that the suif was baned by‘
Yimitation :—

Held, that the snle-deed bemv ‘unregistered could not be looked at for

“proving tha sale, but it could. be looked at as evidence of payment of morey.

- Mahadnappa bin Danappa v. Dari bin Balal) a.nd Waman Ramakzmdm

V. Dhondtba, Krishnaji@®, followed. -~ . - -~

* Becond Appeal No. 950 of 1909
(0] (1875) P. J, p. 202 - @ (1879) 4Bom 1:6,
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