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ORIGINAL CIV_VIL.»
R . \Begf’oré Mr. Justice Robeaj'lson.“
' NAMUBAI (Prasmies) v DAJI GOVIND WARANG (DEFENDANT)F

Civil Procedure Code (dct Vo 1908), Order XX, rule 1— Woman plaintiffim
- Application for security for costs—Suit for defamation — Court’s diseretion.

- N , & widow, brought an action against D, praying that D might be restrained
from Tepeating or publishing certain defamatory statements concerning N, and

~ that D might be ordered to pay Rs. 5,000 or such other sum as the Court
should think fit as damages. D took out a summons in Chambers calling upon

N to show cause why she should not give security for the payment of D's
. costs under Order XXV, rule-1, Civil_ Procedure Code {Act V of 1908).

" Held, that under the cirenmstances of the case it would be a wrong use

of the Court's discrotion if the Court practically defeated the suit at that stage

" when it was almost, if not quxte ripe for heaung, by 01dermg the plamtﬂf to
lodge security.
Held, further, that the Court was entitled, as a discretion was given it undur

the section, -to exercise that discretion only npou certain terms which it was

" entitled to impose on the plaintiff, ’
" . TaE plaintiff, a young widow of the Agrl commumty, sued the

defendant for defamation, alleging that ‘on or about the 24th .

. June 1910 the defendant falsely and maliciously without just

- cause or exeuse and with the intent to disparage the reputation

‘of the plaintiff said in Bombay that the plaintiff was in illicit
intercourse with one Waman Hari Mahatre.
The plaintiff further alleged that on or about the 27th day of

~ June 1910 the defendant falsely and maliciously without just.
cause or excusé and with the intent to disparage the reputation
of the plaintiff repeated in Bombay in the presence of others the‘

“said defamatory and false statement. e

In consequence of these statements the plaintiff’ ”receweda.'

" letter dated 12th July 1910 from the panck of her. commumty

which was as follows :—
The undersigned sends greetings to the whole of the Wadhkar Agm coms«
munity., On hearing a very bad report, 'the details of whlch are given below,

we pass the following resolution :—

@ Dap Govind Walang, hqum vendor ina shop at Wadala, is- circulating a ‘

* Suit No. 640 of 1910,
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o ,1;14.'?‘10. ~ with Waman Hori Mahatre, a resxdent of. the sa.me place. Under these

MNawmey . circumstances, unless the lady gets the matter oleared up either through the
./ NAMUBAT
s . community or the Courts, we the members of the community residing in this"

Daxr’ village will not be able to decide as to the truth or falsity of this report. We the
Goym- panch of the community have informed Namubai of this, fearing that tho
community will be polluted in case the report is true: so from today she and -
" all the members of the family together with the children should not associate :
with the caste. If they do so associate they will be responsible to the
community. They should nof associate in any castedinner orceremony. Until.
this charge is cleared up the members of the family of the lady whose names are .
Mahdeo Bapuji Thakur and Sadashiv Bapuji ’.l‘hakur with' their fanuhes are
all excommunicated from the community.” : . ‘

On receipt of this letter the plaintiff through her atbomeys..
called upon the defendant to tender an unconditional apology,
but the defendant refused to do so. The plaintiff thereupon filed
the suit praying that the defendant might be restrained from
repeating or publishing the said defamatory statements about the
plaintiff, that the defendant might be ordered to pay to the.
plaintift as and by way of damages the sum of ‘Rs. 5,000 or such -
other sum as the Court might deem fit and-that pending the final -
disposal of the suit the defendant might be restrained - from
repeating or publishing the said defa,matory statement, o

The defendant by his wntten statement denied that he made -
the allegations complained of ot that he repeated the same.- He
further’ denied that the plaintiff had been excommunicated. O 5
15th September 1910 the defendant took out *Chamber summons
calling upon the plaintiff to show cause why she should not give
security for the payment of all costs incurred and hkely to be -
incurred by the defendant

This summons came on for argument bei'ore Ro‘bertson, J., 1n _
Chambers on 24th September 1911,
S/w'rtt for the defendant in support of the summons,

o Mzrza for the plaintiff showed cause,

- ROBERTSON, J. :—This is a summons taken out by the defendant

' callmg upon .the plaintiff to show cause why she should not
deposit; secunty for the defendant’s costs under Order XXV,_
“rule 1.- . S
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" The dlscretlon glven by that rule is one of the most difficult
. that a-Court can be called upon to exercise. On the one hand
© it is clear that to refuse to make the order would' in a number

of cases open the door to very great injustice being done to the -

defendant, who would be put in the position of having either to

‘defend the suit at his own costs or to pay something to -

i the plaintiff to settle the suit.” On the other hand it is per-
fectly clear that. a rigid application of the power to"order
security to all cases, except the very narrow class, which was
“suggested by the defendant’s counsel in this case, might very
~ often result in nothing less than an entire denial of justice to

the plaintiff merely on the ground that he or she had ‘not

. sufficient money to prosecute the suit.

In this case practically the only test I can apply to see whether
. T ought to make this order or not is the test of dond fides. Is
this a bond fide suit brought by this lady for the vindication
of her honour and incidentally for the protection of her right
“to be paid maintenance? She is'a Hindu widow and if she
sits down under this' accusation of unchastity, it is clear that
it will not be long before steps are taken to deprive her of her
maintenance. For the purpose of seeing; whether ‘it is a ‘Bond
fide suit or not, it appears to me that Exhibit B tq the plaintisa
most important document, That purports to be a decision of a

“meeting of the caste, which took place on the 12th of July last,
It is signed by six of the leading members of the caste and -

states: “On hearing a very bad report the details of which are
given below we-pass the following resolution : Daji Govind
' Warang, liquor vendor in a shop at Wadala, is circulating a report
" that Namubai (that is the plaintiff), the widow of Bapu Balaji
Thakur, is in illicit intercourse with Wawan Hari Mahatre, &
resident of the same place”” "I am not dealing with the point
~whether or not that is in any way evidence against Daji
- Govind Warang that he actually did circulate. that report; but
"it shows that those who are in the best position to know
were of opinion that he had been circulating the report, and
therefore there is not . the slightest reason for doubting the

" plaintiff’s ‘dona fides in believing that it was Daji Govind -
Warang who did circulate the report. I do.not think that the -
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Coe0. lebter of ‘the 16th of July 1910, wrltten by hls sohcltors on .
~ Namusar  behalf of the defendant, is couched in such terms as would be:
ooy . likely to remove the strong suspicion that it was the- defendant
- GoviND. . who had circulated this report, which would arise on the perusal
of Exhibit B to the plaint ; further I do not think myself that
" the written statement of the defendant is altogether' so. free

from ambiguity as his counsel has suO'rrested it is.

> Under these _cucumstances without in the least expressing
an opinion of what the result will finally be, it appears to me
beyond all reasonable doubt that the plaintiff in filing this suit:
has been actuated by perfectly Zoud fide motives, and that it
is filed in the bond fide belief that the defendant is the person
who circulated this report, and for the dond fide purpose of
protecting her right to maintenance, and defending’ herself
against the gravest charges.of 1mmorahty

Under these clrcumstances, it appears to me bhat it would
be a wrong exercise of the discretion that I have under ’Order
XXV, rule 1, if I were to- “practically defeat the suit at this

~ stage when it is almost, if not quite, ripe for. hearmg, by
ordering the plaintiff to lodge security. At the same. time I
think that I am entitled, as a diseretion is given me under the -

“section, to exercise that discretion only upon certain tez;ms,".

~“which I think I am entitled to impose upon the plaintiff. And
I only refusé this application on the distinet undertaking by
the plaintiff that she will abandon all Police Court proceedings,

- which she has instituted against the defendant, If she does’
not do that, then I shall be prepared to hear any renewed
application that the defendant may make for the_ exercise of
my discretion under Order XXV, rule 1. In the meantlme I
think that the defendanb having regard to the Police proceed-
ings, which were taken against him, was excused for. coming. .

" herc to make this application. No doubt the summons was A
taken out before the defendant knew anything about the Police.
Court proceedings ; but the Police Court proceedings having

~ been taken out, it is quite clear he would on its coming to his’
notice be entltled to come to this Court for - protection from .

'concurrent proeeedmgs in the Police Court and m this Court

g .
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by a confessedly impeéunidus party. .1, ther'efvdré,; direct that -

the costs of this summons be costs in ‘the cause; but the

. summons itself will be d1scharged. Counsel cerblﬁed.\ S
Attorneys for the plaintiff : Messrs, Sabuis and Goregmlzar

. Attorneys for the defendant : Messrs. Smeﬁmm, Byrne & Co.

Summons discharged.
. "B, N. L, )

ORIGINAL _CIVIL.

. Before Sir Basil Seott, Chief Justice. -

THE WEST END WATCH COMPANY (PraIxTiegs) 9. Tae BERNA
WATCH COMPANY (DerenpaNs) * - ’

: dee-mark-lmztatwn —Abandanment—Intentwn-—-Defendants improperly
representing that their business to be business carried on by plaintiffs
——Injunman—ﬂmsmy of tssues— Practice— Procedure. :

The p!.unhﬁs had sines the' year 1887 been importing into and selling jn
* India watches manufactured at the St. Imier Factory in Switzerland. Theso
watches bore the name * Berna® on the dial. In 1907 the plamtdfs complained

_ of th- watches supplied by the St. Imier Factory and began to import watches .

Iargely. from other manufacturers, while they ceased giving orders to the
* 8t. Iinier Factory. . In the year 1908 the St. Tmier Factory was purchased by
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~ the defendants and at the time of purchase the defendants asked the  plaintiffs .

whether the defendants could positively count upon the plaintiffs to be their regu-

lar customers for the articles previously taken from the St. Imier Factory. The
" plaintiffs replied that they were willing in principle to_reserve a part of their

“orders for the defendants, but that it would first bs nocessary for the latter to givo
- an idea of what thsy were going to manufacture and the improvenients they

“were going to mzke in the quality of the waitches, In one of their catalogues
. printed in 1907 the plaintiffs announced :— - :

“We take this opportunity of informing ounr customers that the name

*Berna* will be changed to ¢ Service” assoon as our present stock of these watches

is sold out. ‘The trade-mark will in other respects remain unaltered, Tho
alteration of the name is done to secure a trade-mark which cannot be imitated
in Tndia or olsewhere.”” - ) CL

-

*On’ the 6th of November 1908 the defendants opened a place of business in
Bombay and issued a circular, dated February 1909, in which, on behalf of the

# Orjginal Suit No. 207 of 1909, ~
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