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As regards costs the appe'llants are entltled to them here and'_ _

i the High- Oo‘urt The costs in’ the lower Court will ablde_
the event of the further hearing in the High Court. .

Sohc1t0ts for bhe appellants : Messrs. 7. L.w zlson and Co.

Appeal allowed,
IV W,
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Before Sir Basil Scott, Kt., Clisf Justice, and My, Justise Batohelor:

- SIDICK HAJI HOOSEIN, APPEI.LANT AND DEFENDANT, v, BRUEL
. AND Co., RESPONDENTS AND PrLAINTIFFS.*

Landlord and tenant——Sub-lessee-—Avoielcmce of lease——Vacant possession— \
Holdiny over—Transfer of Property Act (IV of 1883),.scction 108.

_ 'The plaintiffs were lessees of a godown for one year from 1st April 1908, at
a monthly rent. From 1st May 1908 they sublet it on the same terms for the

-remainder ‘of their lease to the defendant whs used it for storing bags of sugar. -

On 5th December the godown was partially destroyed by fire, and a quantity of
‘sugar therein considerably damaged. The defendant’s insurers came in to take
char,e of the salvage, but soon after sold the remains of ths sugar to G, M., and
the latter then took possession, and continued in possession, sorting the sugar
“until 16th February 190). Meanwhile én 10th December the plaintiffs had
.written to the landlord advising him of the fire and of their termination of the
lease in consequence. ‘The landlord, however; 1ns1sted on their liability to pay
“rent until such {ime as vacant possession should be given to him, The defendant,
"in answer to a bill for rent, wrote to the plaintiﬁ'é to the effect that he
had terminated his lease on account of the fire, and would not pay more than the
proportionate rent for the first 5days of December. As, however, vacant
possession was not given uatil 16th February (on which day G. M. went out of
possession) the plaintiffs sued the d_efenda,dt for rent and for use and occupation.
Held, that the plaintiffs could not exercise their option toterminate the lease
putil. thay put the landlord into possession. If the avoidanca of the lease under

# Appeal No. 10 of 1910,  Suit No, 257 of 1909,
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" section 108 (e) of the Transfer of l)roperty Ack ('[V of 1882)(1) Was eﬂ’ectualv‘nf

without surrendér of vacant possession, the plamtdfs by failing to give vacant- '
possesien were holding over after the termination of theirlease and were liable "
for rent under an implied monthly tenancy on the same terms as before. If the
avoidance was ineffectual, the lease continued until put an end to by mutual
consent. . ¥

Held, further, that the -abandonment to the insurers by the defendant was
effected for his benefit, and, in the ahsence of evidence that the insarers and
their vendee G. M. kept the sugar in the godown in spite of profests by the -
defendant, the latter (as between the plaintiffs and the defendant) must be taken -
to have been in occupation either under his onoma‘l ten:mcy of under a similar
one resultmg from his holdmg over.

THIS was a suit filed by the plamtlﬁs to recover ftom the
defendant a sum’ aileged to be due either asrent or as compensa
tion for use and accupation of a certain godown m_,Ohve Road for -
the months of December 1903, and January and February 1909, -
The godown in question was leased to the plaintiffs by one -
Lakhamsey Napu for 12 months from Ist April 1908 at a monthife

‘rent of Rs. l,llOQ,‘ and sublet by the plaintiffs to the defendant -

at the same rent from 1st May 1908 for the remaining period ‘of

. their lease. " The defendant used the godown for the storage of
‘bags of sugar, and paid the rent regularly up to 30th November -
1908. . On 5th December 1909, however, a fire broke out and the’ )

godown was badly damaged, the roof being eutirely destroyed

. and several doors and windows partly burnt, Immediately -
“after the fire the salvage corps of the Insurance Companies, with
whom the defendant had insured his sugar; took possession of the

godown and the goodsin it. After 3 or 4 days, howev er, they

" sold the sugar to one Gulam ‘V[a.'namnd Azam, who ab once went
_ into possession and began to sort'the sugar and to pub it into new. ";
" bags. : B

. s R
— T —

-

(l) Fection 108 (¢) of the Transfer of Proputy Ach Tons as follows +— -

108 '(6). - If by fire, tempost or flood, or viclence of an army orof a mob or other
irresistable force, any material part of the propesty be wholly destroyed or rendered' N
substantially and permarently unfit for the purposes for whxch it was let, the lease

“shall, at the option of the lessee, be veid.

Provided that, it tho injury bo occa.:nned by the wrongful “act or default of the .
lessee, he shall not be entitled to avail himself of the benefit of this provigion, - :

7
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-On 10bh December the plamtlﬁ's wrote to Lakhamsey Napu o

{#We herewith beg to hand you our cheque for Rs. 1,100 in payment of the
: ;Novembm rent of the godown in Clive Road leased by us from you, :

s ‘A the godown has now been burat, p!ea.se note that ouir agreement ceases
~-until such. time agit shall have been thoroughly repa,xred end made fit for the
stomge of goods."

" Lakhamsey rephed on 11th December, the matenal portlon of
hlS letter being :—
" “In reply to the second para. of your letter under reply, I beg to sa,y th‘lt

you will have to pay the rent of the godown as sagar bags and other Zutehra -

are still lying therein, and unhl the godown is eleared and possession given of
it to re, please note that you are responsible for it. You will please advise your
- snb-tenant to remove sugar bags and other kutehre.

The blaiﬁtiﬁ"s, being unable. to give vacant possession to
Lakhamsey, in fact paid rent to him for the month of December.

The defendant, in response to a bill from the plaintiffs for the

+ rent for December wrote the following letber to them on 9th _

“January 1909 :—~

. **With referenco to the rent bill for the month of Dacember last in respect of
the godown in Clive Road ... . sent to me, you are aware that the godown in
question- having been destroyed by fire on the evening of the 5th December,
I exercised my option to terminate the tenancy, and the sameisat an end. I
~am ‘not therefore liable to pay vent for the month, beyond the 5 days that the
" godown was fit for use and I am ready and willing and hereby offer to pay you

- proportionate vent for the said 5 days. The same will be paid on your sending

* .gn amended bill.”

In answer to this the plaintiffs wrote (infer alm)

“We beg to inform you that we find the godown is full of your salvaoe and
_ tharefore it is still in your oceupation. We must insist upon your paying us
the rent; in Sull, and return you our b111 herein enclosed.”

Vacant possession was nob given. to Lakhamsey Napu tlll 16th
Tebruary 1909 ‘

“The suit was filed on 23td March 1909, and came on for heariog
before Davar, J,, who passed a decree in favour of the plaintifts for
rent from st to 5th December 1908, and for compensation for use
~and occupatmn thereafter till 15th Febr uery 1909,

~ The defendant appealed,
5 7132 '

885

1910

Sinick HAJI
Hoospry

- Hoomy *
Byuer & Co. |



ey

a0

B
CBiprex Hagr

. HoosEwx .

. Bruren & Co,

THE INDIAN LAW REPORTS. . [VOL. XXXV.‘\

Weldan, with szmlz, for the. appellanb ——Relatxonshxp is-

‘implied . in a “suit for wuse  .and occupatmn. 'If there was

no relationship between the parties, the suit must fail:
for damages have not been claimed. There was in fact no
relationship after the respondents’ notice to Lakhamsey on'10th-
December. After that notice, if a right existed in anyone to
claim against the appellant, it must have been in Lakhamsey
alone. More probably the only right existing was. that of
Lakhamsey to sue the purchaser of the sugar as a trespasser.
It is noteworthy that the word .used in section 108 (¢) of the
Transfer of Property Actis ¢ void’. "The leasedoes not merely
determine : it is void. With regard to the sufficiency of notice
given by the appellant see Kunhayen Haji-v. Jl[a/an“) and'
Balmmmgm v. Vasudey®.

" Setalwad, with him Jardine, Acting Advoc&te General, for the
respondents :—The lease by Lakhawmsey to the respondents was
not'in fact terminated by the letter of 10th December. The corre-
spondence and the facts show that clear]y The letter itself is not’
such an avoidance of the lease as is contemplated by section 108 (e)
of the Transfer of Property Act. The respondents paid the rent
for December, and Lakhamsey c.ccepted it. Finally, they did not
give him vacant posséssion, They were obviously still his lessees
Further, the appellant’§ notice of avoidance was not given’ within
reasonable time. He had continued in possession as if nothing
had happened. In-any case the notice could not make the lease

.. void ¢ gb inifio’, but at the most only ‘from the date of the notice :

" Dkuramsey v. Almedbhai®. Bub even after that date, he failed”

to give vacant possessmn and thus continued liable, "

Weldon, in reply :—The letter from the respondentc sdmxtor
to LaLhamsey on 20th January states clearly that- they are
exercising their option. The rent for December’ may possibly .
have been paid under a misapprehension as to their rights, The

‘appellant was not using the godown, ~He had no concern with
the purchaser of the sugar. In Diuramsey v. Aﬁmedb/mz@) there

Wwas no- questlon of sub-tenancy. -
‘1‘(1893) 17 Msa. 95, () (1896) 22 Bom. 348,
@) (1898) 23 Born. 15 at p. 19. :
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Scotm', C.J.: —The plmntlﬂ's rented from one Lakhamsey Napu _>

-

1910,

a godown in Clive Road from’the 1st April 1908 to the 8lst Smicz Huast

Hoosgix

" 'March 1909 at a rent of Rs. 1,100 per mensem with - hberty to

.

. ‘sublet it or relet it and the landlord agreed to keep the codown - Bronr& Co.

L e N

_in good order and repair.

On the 17th April 1908 the plaintiffs relet the godown to the

defendant for the remainder of: their term, .e., from the lst
‘May 1908 to the 31st March 1909 at the same renb and ao*reed
to execute every kind of repairs,

The defendant occupied the godown and dsed it for the stdra '

“.aore of bags of sugar. On the 5th December 1908 the godoWn

was much damaged by fire, the roof and some doors ‘and win-"

dows and the plastering of the walls being destroyed On " ths
'10th .of ‘Déecember 1908 the plaintiffs sent to Lakhamsey a
cheque for the Noyember- rent and wrote that as the godown

had now beén burnt their agreement ceased until it should have

; been thoroughly repaired and made fit for the storawe of goods:
Lakhamsey replied on the ‘11th December that plamtlﬁ's

. Would have to pay the rent of the godown as sugar bags and .

other kufchta were still ‘Iymg therein and that until the godown
* was cleared and possession given to Lakhamsey the plaintiffs were
- responsible for it. ' .

These letters are. consistent. with complete ignorance on the

. part of the writers of the provisions of section 108 (¢) of the

~Transfer of Property Act under which the plaintifis had the
option of electing to treat the lease a3 void. The letter of the
" 10th of December rather indicates that the plaintiffs wished to
“have the godown: repaired by Lakhamsey for their beneﬁb and
- that rent should be suspended during the repalrs.

*. At any rate owing to the -conduct of the defendant and his

~ assignees in not vacating the godown the plaintiffs were .unable .

" to let Lakhamsey into possession and accordingly paid rent for
" the month of December.

On the 16th Jonuary 1909 Lakhamsey recommenced the cor-

» respondence by threatenmg to charge Rs. 2,000 from the 1sh
February if the possession was nob given on the 8Ist J'anuary
Jin consequence of the plaintiffs holdmg over.
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The plaintiffs then resorted to solicitors and on the 20th
January wrote that the godown having been destroyed by fire,

* on the 5th of December 1908, they exercised their option to ter-’
“minate the lease and denied liability for rent after the 1st ot

January,

On the same date the Iandlord Lakhamsey rephed that the‘j
plaintiffs could not exercise their option. to terminate the lease .
until they put him into possession of the godown. To this
position Lakhamsey adhered, and in this position -the plaintiﬁ"s
appear to have acqulesced until Lakhamsey was, owing to the

. removal of the sugar stored by the defendant able to take.
possession of the godown, :

The pomtwn-taken up by Lakhamsey was, in our judgment, |
perfectly correct, and was in accordance with the provisions of

- section 108 () of the Transfer of Property Act. If the avoid-

ance of the lease under section 108 (¢) was effectual without.

_surrender of vacant possession, the plaintiffs by failing to give
vacant possession were holding oveér after the termination of

their lease and were liable for .rent under an implied monthly
tenancy on the same terms as before. If the avmdance wag .

' ineffectual the lease continued until put an end to by mutual

consent, ‘
- The defendant’s position from the time of the fire. was that .

he abandoned his sugar to his insurers who sold it to Gulam
Mahamad Azam. The defendant did not make any arrange-

“ment to empty the godown on abandoning to the insurers but

says he gave notice to the plaintiffs immediately the fire took-

" place thit he avoided his lease. This story was, we think

* rightly, disbelieved by the learned Judge. Gulam®Mahamad,

the purchaser of the sugar, utilized the godown as a place in
which to put the sugar into different bags. Until this was done
the sugar was not removed. The godown was vacated ﬁnally;‘
on or about the 16th of February . ‘
‘The defendant on the 9th of January 1900 gave Wutten'_
notlce to the plamtlﬁ's that he had exercised his option to ter- -
mmate the tenancy. The plamtlﬂ“s replied that as the godown
was full of -his salvage it was in his occupatlon ‘aud he was

therefore hable for rent;
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In our judgment thlS contention was correct.- The, abandon-.
" ment to the insurers by the defendant was effected for his"
* benefit and, in the absence of evidence that the insurers and

their vendee Gulam Mahamad kept the sugar in the godown ‘in

. spite of protests by the defendant, we think that as between the
plaintiffs and defendant, the latter must be taken to have been.
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in occupation, either under his original tenancy or under a :

. similar one resulting from his holding over. -

In our judgment the respective tenancies of the plamtxffs and

. the defendant terminated upon Lakhamsey entering into possese

v

sion-on the 16th of February by the consent of all parties

interested. The defendant is, therefore, liable for the rent to -

 plaintiffs up to that date.

We accordingly affirm the decree of the lower Courf. and

© dismiss the appeal with costs.

Attorneys for the appellant: Messrs, T/m/’curdaa and Co.
Attorneys for the respondents Messrs, Pestonys, Rustom;z and"
C’olal& ) A
Decree ajiimedf';
K- lIOI. Kc
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_~  DBefore Mr. Justice Robertson

) BHAISIIANKER AMBASHANKER, Pramnrirr, v. MULJI ASHARAM

AND OTHERS, DEFENDANTS.*

Practzce—Secm ity for costs—~Infant plazntqﬁ“-—-C’ml Procedure Uodc
(Act V of 1908), Schedule I, Order XXV, rile 1.

1t is not desirable to run any risk of ttopping a suit filed on behalf of ar
infant, which may be a proper suit to bring, merely because of someg inability

- on the part of the next friend to give sesurity for costs.

PRoCEEDINGS in Chambers. -

‘The plaintiff was a minor, and sued by his next friend (mter
alsa) for an ihjunction restraining the defendants from pers

# guit No. 401 of 1910,
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