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;who ob_]ecbed to the sale of eert:un properties allerred to. belong 1911
to, the Judgment -debtor. -To that dispute the judgment-debtor  Naravax
' g'not made “a party, in any sense of the word - %ﬁ%ﬁft :
er:; He had no notlce of this dispute and he never inter- v
. UumBar:
- "The dlspute was heard, in that summary manner, - Avan

;‘.-whlch is adopted in such proceedings, It was not tried with the Mesox
:tboroughneas -and with that care to secure that all persons
-interested are parties with which such a suit, for instance as a
{mortgage suit, is tried ; the decision arrived at by the Court
\1s a decision which not only binds the parties to the dispute,
but, unless & suit to set it aside is brought within one year, it "is
final, But it seems to me, that it would be wrong on principle
; to hold that the decision arrived at binds anyone whatever who
is not a party to the dispute or one who derives interest from
a party. . Now the judgment-debtor was not a party to that -
. dispute and he is not a person who has derived interest from
“either of the parties, It seems to me therefore to be contrary
to first principles to say ‘that the decision arrived at in that
‘dispute has any legal effect whatever as regards the judgment-
debtor, in the .nature of res judicata, or for the purpose of
preventing him or the auction-purchaser, if indeed the auction-
purchaser can be supposed to be his representative, from re.
opening that matter which was decided. :

Decree reversed, |
’ R. Rl -
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]Imdu L'tw-—TVzll-— Use of expression “malik " Tidow’s estate— ) 7
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» A Hmdu died, leavmg a Will by which (infer alia) he appointed his wifoas
lemduary Jogateo. in the “following words:—“ As regards whatever may
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" rernain gver - I appomt ‘my wxfe Dhancme ag the owner (malﬂc) of the

whole thereof.””” The management of the . property . comprising the said
esidue was pmvule.l for by the f\ppomtment of two rersons named in the Will

_and cerlain other restrictions were placed on tho management cf the property

by the wife. Finally provision was ma.de for the t'mther dxstrlbutlo‘l of the '
‘property after the wife’s deaﬂx. . . Cete e e

]Teld thn{; the widow took a widow’s estate an(l not ah a,bsolute estate. :

. " The use of the expression ! “malil ’ by itself would be suflicient. to ox,ve the
" widow an absolute estate, but the knowledge of the testator as to the - incidents -

of & widow"s cstate and the ordinary notlons or customs of IIlndus i3 to he .

- consldered in constroing a WIH - v . B

THIS matter came bef01e the -Court on" an- ommnatmw
-summons taken oub by the executors under the Will of‘one

.-Jethalal Nathalal who died on: 9th October 1907- leaving him
- surviving his- widow Dhancore (second .‘defend'an’t') and three
- daughters by a pre-deceased wife (the third, fourth ‘and fifth-
"defendants),- The sixth defendant was first cousin to. the-
~-deceased . and the Advocate - General was made a. party as :
'-iepresentmu certain charities. R

"Thé clauses of the Will and the questlons in dlspute a.re ’

‘ :_sufﬁmently set out in the judgment of the learned Judove. o

Nadkarni for the plalntlﬁ‘s. O T
Jardme, Acting Advocate Genelal for the ﬁxsb defendant
Jinnak for the second defendant.

;. Kanga for the thlrd defendant B B
Dastur for the fourth, fifth and su{th defondants. .

ROBERTSON, J :—This is an originating summong taken out for -

. the purpose of obtaining the Court’s opinion upon the construction
- of the. Will of one Jethalal Nathalal, who died on the 9th October'

1907 leaving‘a Will dated the 15th'of July 1907, The surmmons
is'taken out by the exccutors accordmw to the tenor of the Will, -
and the principal point thab arises is the determination of the

- question: What, if any, interest is taken by the. second defendanh k
"-Bai’ Dhancore under -the Will of the t°sta,tox T- "Bax Dhancore _‘

is thc W1d0W of the testator -
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7" The W111 whlch is in Gujarati, sets out thab the testabm had 1010, ‘
;b‘celtam propertxes which. he desired to dispose -of and he com- Moritan
};émences his Will by saying: - ;- ,  MrzmizaL -

7. .
© Tas " |
W T in- full consciousness ma,ke- this my Wlll avreeably to what is \mtten - ADVOOATE -

~'below, - Thé pa’ttlculars thexeof are as follows ;— GENERAL
OF BOMBAY, <

' ¢1.. Thete are Iy ‘three dalwhters by name Mam and Kasi and Somi born of
the wowb of my first married wife Jadav and no son whatever is a.hve. My -
saul wife Jaday is-dead.” - o e

¢2. ;I have got my eldest daughtel ’\Iam marned to-Shah Hargovandas
Vachhm; in Bombay and my two other daughters Kasi and Somi have
remained to be betrothed and married.’-

7 ¢8.. After the decease of my wife Jadav I have married again with Dhancoto
'the daughter of Shah Chunilal Jethalal in the city of Brmch No child what-. -

tR24

Aever has yet | been born of her womb,”

"He then reclﬁes that he had a plece-froods busmess carned on
'm two - shops, ‘and’ proceeds:. “An agreement has been
made with them (my partners) on stamped paper of the value-
Of Rs.'10 (name]y) ten. And both of these:partners have not
got any. capltal Whatever cred1ted in thelr names in -the.two .
sheps carned on in my name. ‘We three: partners have equal
shares.” " Then he’ proceeds “ And the whole capital in the
~‘shops be]onrrs to me. personally. --The same amounts to- about.
‘Rs..15,000, na.mely Rupees fifteen thousand.. - All those moneys

. belong,to me personally. Therefore Shah . Bhogilal Jugaldas:

" of .Cambay, who is. my maternal uncle-m—luw, and Shah

 Motilal Mithalal together shall on my behalf after my life-time -

' (decemse) deal with these moneys. after my llfe-tlme (deceasc)
acrrecably to What is written below, because my .wife has not.

"as yet : attamed her full age. In lxke manner my daughters. are
,Ayounv Therefore they shall deal with (or dispose of the. said
mongys) awreea.bly to (what is written) below :—The partlculars

. thereof are (as follows): ” Thereafter he mak_es‘certam provisions
Wlth redard to his daug]it{ers setting aside the'sumof Rs. 3,000
for the benefit of the dauw‘)ters, and finally he directs: “My
.daughters shall not se]l the same.” That refers to the Rs.3, 000
_to be mvested in Government Promlssory Notes After

] rec1tm0‘ the ex1stence of ‘his charity account in his plece-froods ,
s}ops and giving certam legacxe he ggys “An armnwement
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- 1910 agreeably- to ‘the above particulars shall be miade out of the’
. Moiar. moneys appertaining to my capital in myabove shops. On’ the.
- MIALAE  above moneys being deducted, as regards whatever may remain .
v\b'l;i;('n;‘;ﬁ. over, I appoint my wife Dhancore ag the owner of the - whole .
" .Gesxear  thereof.” I understand that the word wused for owner is’
oF Bo_m‘“' “uiabik”, He then enumerates his immoveable property.and.
other properties such as goods and chattels, vessels and utensils,’
clothes and wearing apparel, etc., and all claims and . outstand-
ings appertaining to his piece-goods shops, and finally to all
these he says: “I appoint my wife Dhancore as the owner of the
whole of the said property.” Here, again, I understand the
expression used is “melik”, He then proceeds: * She shall
with the advice of the above written two persons carry:on the -
‘vakivat’ (management) thereof. And for doing that business a -
good (competent) Mehta or man should be employed. ‘Such person
as these two persons (that vefers to the two persons” Bhogilal®
- and Motilal) may desire to keep shall be employed and (the said
management) shall be carried on.. And on the death or deceasé
of any of these two (persons) another good (and) proper person\
- shall again be admitted who shall live (act) consistently with
his respectability and rcputation. ‘And as regards the memo-
randum of ornaments (and) Jewcllery which I have made
(written out) in my bandwriting and kept in my: box, when the
above written two persons may desire to see the same; the same
shall be shown to them,” It is a little difficult to understand
exactly what the testator meant by this provision but I “have
very little doubt that when he says that the list of the -
_jewellery is in his box and that the list is to be shown whens
ever they wish it to the persons whom he pmctiearlly appoints
. executors, he means it to be shown for the purpose of comparing
_the list with the ornaments to see that they are all there. Then
the Will proceeds  After my life-time (decease) a ¢ lakany’"
(dlstrxbutlon) of vessels shall after me be made within (my)
“varsi’ (first anniversary) amongst the (inembers of my) caste in
Sumt My wife shall act according to the wishes of “the two
' persons written above. Should she hOWever act contrary to
". what they may say, (these) two persons shall make such-
K arrangement as they may thmk proper. Andon my, wife’ s_
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fidecease the- Caste « Ma/mtam” outlays having. 'been made in a"

*good manner, as rco'alds what may remain over monevs shall be:
:given out of the same into the “Niraskrit” fund zmd to my .

..‘three daughter:. and to my maternal: uncle’s son Lakhmidas
;-Kan‘]l on -such arrangement having been made.as the .above
Cwritten two persons may deem proper. According to the above
parbiculars (my property) shall after me be administered.” =

It is argued on the one hand that Bai Dhancore under these H

“provisions merely took -the income,during her life. On the

other, it was argued that she-took either an absolute estate or

ab the very least a widow’s estate.

CIf 1 was at liberty to speculate as to what the testator

meant, I should have very little hesitation in coming to the

conclusion that ‘his intention was' that his wife should have - .

the " full’ benefit of the estate during her life but that he
intended - that she should be guided throughout by the advice

~ofhis executors and that he intended to make a gift over after-

her death to his three daughters and his maternal uncle’s son.
" But the authorities are perfectly clear that what the Court has
~to do is not to speculate upon what the testator intended to say
but has to construe the intention asitis actually expressed in the

_W1ll It ’15, therefore, necessary to consider what the authorities.

say in regard to Wills of this character made by Hindus, It is

not necessary to refer to more thun a few of the cases that have ° |
"been cited before me; and I think it best to base my decision -

upon the authorities which are reported in the Bombay Law
‘Reports and on the Privy Council cases to which I will refer.
In Harilal v. Bai Eewa™ & somewhat similar point came before

Chief J ustice Farran and Mr. Justice Strachey. The headnote
says: ‘A Hindu by his Will directed that after his death his wife
" was to take possession of and enjoy his property, and in another
. passage declared that ¢ just as he was the owner so she was to be

‘the owner’, bub there were no words of inheritance used, nor .-

did he directly give his wife any power of disposition over the
property ‘Held, that she took only a life interest in the property.”
,And at page 380 Sir Charles-Farran says g The Courts hme

. ) (1695) £1 Bom, 37C.
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1.91(5-7 : always leaned against ; such a constluctlon of the W111 of-a Hmdu

"-f’A-'I\I:onm{_— testator .as would give- -to {us widow unqualified contlol oxeri

:M‘T‘L‘fr‘“‘w " his . property By ‘the ‘use of. such expression as ‘my w1fc is
A Tue - the owner after me’. or “wy wife is the heir’ it - is usuall ¥
DVOCATE - : ;

- Gengrat.  understood that. the testb.tor is providing for the succession’ during
- or BOMBAT: 4hs life-time of the widow and. not altering the lme of inheritance
after her death.” : S

In Chunilal v. Baz Mulzm vel.y much the same pomt canie
" before a Court composed of Messrs. J ustices Parsons and Ranade,
There the’ words ‘of the Will.were: “ After my death, my wife,
if ‘she be alive, is the rxghtful heir, and if she be not ahve, and
after the death of my Wlfe, my daughter Bai Nathi is my rmht-
ful heir (ha]cclm wams) 70 L. “As tomy o d'u]nrhter Nathi,
Who.n I have, after the hfe-tlme ‘of myself and of my wife,
appomted heir “to my propexty, and as to the surplus the heir to
the same is my’ daughter Nathi” The testator died in 1894 ;-
Nathi“in 1895 ; and the w1fe in 1897. Theleupon the testator C
- step-mother claimed the property as his reversionary heit. Held,
that under the Will Nathi took an estate vested in 1nterest from -
the testator’s death, -which ‘would pass to /Zer heirs on “her
death, and the step-mother would have 1o title, * "And
in the “judgment - Mr, J ustice’ “Parsons says “at pawe 423
“ The facts, therefore, are almost cxactly the same-as tho:c in
~the case of Lallu v. Jagmohan®, and, if that ruling is followed,
the- resulb _would be- that Nathi would take-an estate vested in”
mterest from™ the testator s death which would pass to her heirs.
on her death a.nd the: plaintiff would have no title?”” He then
says: “ Thére ‘is no ‘teal difference in the meaning of the'words -
malik (assummfr that that -was the- vernacular ‘word' translated":
owner) and waras when they are used in the Wills, The mtentlon"’
. of the testator in-each case to give his whole’ property to. hlS :
wife for life and on her death to hlS daughter absolutelv is clear.”.

. ‘I consider that those ‘two cascs show that so far ‘as the

, Bombay detisions are, ‘concerned, ‘there would be no doubt that

) on the true constructlon of thxs W111 the’ w1dow dld not take an -
absolute eutate._ But there are two Puvy Councll dec1s1ons-’

n (1899) 24 Bom 420. . e (]8‘"6) 22 Bom, 409,
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ifupon the pomt to Whlch it iz nnporbant to’ refer The ﬁrst s :‘..:_'f
-~ that of-Moulvie Makomed Shumsool Hooda v. Shewukram®., - There,

“a. Hindu inhabitant ‘of Behar, by a document of testamentary

-character, after reciting that the property of which he was about .

- %o dispose-was ancestral property, and reciting the deaths of his
~.6nly son, of his brother without leavmu issue, his brother 5 ‘wife

< and his own. wife; declared “only D. K, WldOW of my son, who

- too excepting her two daughters, born of her womb S. and D, -has
. no other Heirs, is my heir, Except D. K:,none other i is,nor shall
~ ke my heir'and malik.” At page 14.of the judgment which was
. delivered by Sir Robert P, Collier it-is said: ¢ He (that-is ‘the
- .’testat(jt') then uses expressions Whicl.i, if they stood alone, wonld,

..in-their: Loi-dsh‘ps opmidn, shew that he intended to msake an -

abaolute gift to Ranee Dhun Kowur. ‘The expressions are these.”
- (I have. just read them.)- “It has been contended that these
- latter expressions qualify the genemhty of the former expressions,

-and that the Will, taken as -a- whole, must be constived as. .

-intimating - the intention - of . the - testator that - Mussumab
~Runee Dhun Kowur: ‘should - not -take- an absolute esta,t*e

_but that she should be succeeded in her estate by her two

.daughfers. - In other words, that she should take an estate very
. much like the. ordlnary estate of & Hindu widow. In construing
“the- Will of a Hindu it is nob i 1mp1oper fo-take into consideration
What are  known to be the ordinary -‘notions and wishes of
. Hmdus with respect £o the devolution of ‘property.- It may be

. assumed that a Hindu «enezally desn'es that an estate, especxal(y' _

" an ancestral estate, shall:be retained in his famlly, and it may be
~.assumed -that a Hindu - knows ‘that, -asa general iule, at all
cevents, women do not take absolute estates of~iﬁheritancewhich
- they. are "enabled  to “alienate. Having . reference - to these
« considerations, together with the whole of the Will; all the
" .expressions of which must be taken- together - without - any -cne
" being.insisted upon to the exclusion of -others, -their Lordships
- are of opinion that the two Courts-in India, who: both ‘substan-
< tially agree upon this point,-are right in construing the intention
..of the testator to have been that the widow of his- son should

o M(1874) LLR2 L AT,
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uot take an absoluf,e esta,te wlnch she should have power to .

dlapose of absolutely, but that she took an estate subject to her
daughters succeeding her in that estate; Whether succeeding her -

‘" as ‘heirs of herself or succeeding her as helrs of the orlgmal“»

testator is immaterial.” . : . L

But it remains to be c0ns1dered whether the case of Musammat :
Suragmani v. Rabi Nath Ojak® has somodified theforce and effect to
be given to the decisions I have'just cited as to affect my judgment

/in this case. The headnote in that case says: “ Where & Hindu

husband -gave certain property by deed of gift or testa‘menf;ary \

instrument to his first and second wives and daughter-in-law.

respectively, reserving to himself a life interest, but divecting that
after his death they shall be ‘malik wa khud ikhtiyar, i.e., -
owners with proprietary powers’: Held, in a suit by the
husband’s reversionary heirs for a declaration after the death of.
“the said second .wife that she was incompetent to alienate the

~ property so given, that she took an absolute estate. - The word
“*mali%’ imports full proprietary rights, unless there is something .

in the ¢ontext to qualify it. The fact thab the donee is a Hindu
widow is not suﬁ‘iclent for that purpose,”” ~ And at page 19 their .
Lordships say : “The words translated, ‘ as owners with proprietary
powers, arein the original (I read them). The appellants contend
that these words are amply sufficient to confer an alienable estate,
The respondents, on ths other hand, contended, and Courts below
‘have held, that under these words the lady took no more than -
the ordinary estate of a Hindu widow, which is inalienable except '
in special conditions which are not alleged to exist in this case.”
Then they proceed to set out the facts and to deal with various -
previous decisions, and they say at page 21 “This case seems -
to adopt and apply the same view of the word ¢ malik’ as was
taken in the Calcutta case in 24 W, R, ‘above cited, with-the

“result that in order to cut down the full proprietary rights

.that the word imports something must be found in the conte&t

to qualify it. Nothing has been found in the context here or

“the surrounding circumstances, ot is relied upon by the respond-
ents, but the fact that the donee is a woman and a Wldow, whmh' ‘

0 @97 L, B. 361 A, 17,
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" was expressly decxded in the last mentioned case (that is the case -
" of Lalit Hohun Roy v. Chukkun La: RoyW) not to suffice.  But,’
- “while there is ‘nothing in the - context or surrounding facts to:
' displace  the - presumption of absolute cwnership  implied ‘in:
‘the word ‘malik’ the context does seem to’ strengthen the:
presumption that the -intention was that maltlc’ ‘should. beati

. 1ts proper techmcal meaning.?’ -

Tt appears, therefore, from that decision that - the use of the

-"expression ¢ malik’ by itself would be sufficient to give the

widow an a.bsolute estate. But i‘,‘secms in no way to affect

the remaining part of the decisions in Bombay and Cin

- Moulvie Malomed Séumsool IHooda v. Shewukram® that the-

“knowledge of the testator as to the incidents of a widow’s

estate and the ordinary notions or customs of Hindus is to be
’ consudered in construing a Will. App]ymg those decisions to
the present case, it seems to me, though I come to the conclusion
not without doubt that it was the intention, and that such inten-
* tion has been expressed by the testator, to restrict the estate to

be taken by his widow, and that the effect of these decisions is

‘that she took a widow’s estate and not an absolute estate,

It follows, therefore, that the first question: “ What, if- any,
" interest is taken by the second defendant Bai Dhancore under the
Will of the testator Jethalal Nathalal in'the residue of his
estate,” must be answered by saying that she took a “widow’s
estute«therem., o , T )

. As to .the second question : “ Whether the executors will be
justified in handing over the said residue to the second defendant
or any and what part thereof,” it follows that as she is entitled
"~ to & widow’ soe'state she must be entitled to the possession of the
‘estate.: Therefore, they must be justified and indeed boun'l to
‘hand over the possession of the estate to her. :

As to the third question : « If not, Wha{; arrangement should be
. made for the custody, preservation and management of the said

. residue during the life-time of the second defendant it follows.v

that no answer is necessary,
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~As to the fourth question s ¢ Whether the gift over in the said.
Will contained on the death of the second defendant is valid or-

invalid, and if valid, who ate the persons entitled to the said

residue on her death and in what proportions, and for what

that question. - .

The plaintiff’s and the Advocate General’s costs to be pmd out.
of the estate as between attorney and client. The second
defendant to have her costs out of the estate. * Defendants
4 ‘and 5 to have their costsout of the estate as between. party
and party. Defendants 3 and 6 to have one seb of costs between
them as between party and party. :

- Attorneys for plaintiff :—Messrs. Cs P. D. Cunka & 00. -A—'
Attorneys for defendant 1 :—Messrs, Litile § Co. ’

- Attorneys for defendant 2 :—Messrs. Mekta and Dalp;tﬁzﬁ

" Attorneys for defendant 3 :—Messrs, Dadachar afé and Poclm

Attorneys for defendanté4 and '3 1=Messrs. Je/aangm Gwlab.
bhat and Billtinoria. S : R

Attorneys for defendant 6 .-—Messxs Jehangir, Me]ztw ami:

b Som;z. »
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Begf’ore Szr DBasil Seott, Kt., O]mf Justwe, and M’r Justice Batchelor -’

MANILAL RANCHOD axp ANOTHER (ORIGINAL PrAINTIFES), APPBI-LA)‘Ts,.
" #» MOTIBHAT HEMABHAI XD OTHERS (ORIGINAL DerNDAMs),
' RESPO\IDENTS* ,

1

| Civil Procedure Dode (Act XI1v oflPS/), sections .’268, 27‘4— Usufructua'ry_

mortgage——Debt—-Immoveable p1 opert, J-—Ezec ution of mone Y decree—-_
Attachment, ) ' , . »
" Where a deed of mortgage with posaessxon provided ﬂnt ‘the mortgages was 5

. to enjoy-the profits in lieu of interest for ten years and was to be redeemed on

the expzratwn of the term b_y payment of the momrage money, « - R

- * Second Appeal No. 7 07 of 190
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