VoL.xxxv,)
1.?0RI.GiNAL, CIVIL.

-————

‘ Eefore Mr. Justwe Macleonl ~

JEEWANBAI, PLAINTIFE, o, MANORDAS LAGHMO\IDAS BT
T - August12,

e AND OTHERS, DEFENDANTS.

OIS

Mor#gage——Asszgnmmt of mortgage—-Applzcatwn of rule of damdupat-—-
. ) Transfer of Property det (IV of 1882) seetion 2 (d)t- . ¢ .

N-
- é’]‘he fact that the person extitled to sue on'a mortcra.ge happens by aSSlgn-
“ment t0 be a Parsee cannot affect the (Hindu) mortgagor's right to claim the

advantwe of the 1ule of damdupat if it- e:usted when the moxtgaoe was

en’cered info. .., o : . ‘ .
% It is not proper to “infer that, because it hag been expressly enacted thah
nothing in Chapter IT of the Transfer of Property Act (IV of 1882) shall be
deemed to affoct any “rule of Hindu Law, the Legislature™ has depuved a
Hmdu mortgagor of the ptotectlon aifonled him by the rule of damdupnt.
The rlght of amortgagee to sue for his principal and interest is’ a rlght
arising from a contract and must be taken to be made subject to the usaves
'and customs of the contrac.tmg paxtxes. IET . L

ON 29th May 1890 Pandu Powshia mortgaged hlS 1nterest in -

certam 1mmoveable property ‘at Dadar to Manekchand Hira- -

'chrmd and Panachand Harachand for Rs, 1,000 and oh 16th -
July 18941 he mortaaged his interest in-certain immovenble
?property at Naigaum to Kashinath Vishvanath for Rs. 2,000, -
‘with a further charge at a later date for Rs, 1,000, In 1895 the

_above mortgagees assigned their respective interests under ‘the
mortgages and further charge to one Girdhardas:Ghanshamdas -

‘who acted as the nominee of Vithaldas Ramdas By a deed of

28th Juné 1897 Vithaldas Ramdas morbgaged his interests 'in -

the properties above mentioned and also another immoveable
property, of whxch he was absolute owner, .to B: S. Chothm to~
secure the paymenb of Rs. 1,30, 000 balance due on ¢ertain .
transactlons between the -parties. 'On 26th April 1900 he -
executed a further charge -in favour of Chothia, for Rs. 82,500,
Between 28th J une 1897 dﬂd "Bth Aprll 1900 Vlthaldas Ramdas

. f *.:mt No. £02 of 1905 . :
B and nothmg in the-sécond- chapter of this Act shall Le de*med to
uffect any ruIe of Hmdu, Muhammadan or Buddbist Law.”
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own property above mentxoned ‘
and of his 1nterest in: the property at Nalgaum first: to J. N
-Tata and then’ to. H. A Wadia. - Fmally, on’ 6th October. 1901 :
Pandu Powshia created a further’ charge om his ‘interest in- the"
Naigaum and Dadar properties in favour of Messrs. Dikshit nnd"f
Dhsinjishaw, Solicitors, to secure Rs. 5,000 due for costs inéufredf

. in certain suits. A;'"'"

"In October 1905 Chothla filed this suit to enforce payment of:

‘the money -due under the mortgeges, and for foreclosure I

default of payment On Chothia’s death his’ ‘widow Jeewanbar_

was substituted in his place, and ‘when' the suit came. to " trial,
“there were in all 8 defendants. The . first. 3 “were- the leoal;ﬁ
- Atepresentatu es of Vithaldas Ramdas (the or:gmal 1st defendant),
‘the 4th.and Sth (original 2nd and Srd) were, the leO'a.l represen-"
‘tatives of J.' N. Tata, and the. 6th- (ongmal 4th) was Hi~Al

Wadin, ~Messrs. Dikshit and Dhanjishaw (original 5th) Were:
the 7th defendants, and Pandu Powshia (original 6th) ‘was thef

' 8th defendant, None of the first 6 -defendants filed"a written’

statement’; and no obJectlon was made by the’ 4bh 5th or. 6th’

" defendant to the plaintiff’s tackmg -his turther eharge of 26th
- April 1900.on to his- original mortgage-debt of 28th June 1897,

The 7th and 8th: defendants; ‘however, weré both contentlous.‘i

Tt was. contended by them that the rule of’ damdupat apphedi
‘and that thus the pla.mtlﬁ' could not recover in:the way :. -of-
" interest a sum greater than. the principal.. The 8th; defendanf,-
further pleaded that the mortgages had been obtamed by - tmud,
-.and mxsrepresentatmn

i Jardiue, acting Advocate-General Wlth Jmnalz and Bﬁami,’arlmr,“

) for the plaintiff, -

.Desaz, with. Tlmlcarg, for 2nd defendant
Baﬁad’myz, With 77 mcﬁmzd for 7th defendant
Sﬁorét ‘with him Scialwml for the Sbh defendant.

MACLEOD, J —-On $he 20th May 1890 the Sth defendant mort<*

A."’gaged his interest in certain property at Dadar to Manekchand‘ '
’\"erachand and Pandchand I:_Ilrachand to secure the 1epayment
be 1,000 and mterest
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On the 16th July 1894 the 8th defendant mortgaged hxs <

“ L‘mterest in certain property at Naigaum to Kashrnath Vlshvanath
: <'to secure- the repoyment of Rs. 2, 000 and interest,. ‘

'-?‘i endorsed on the last- mentmned mortgage. .

~'On the’ aOth July’ 1895 Manekchand eraeha.nd and Panachand ,V

,;'lea,ehand ass1gned their interestin the mortgage of the Dadar
- property to Girdhardas Ghanshamdas, . . : :

- On the 25th October 1895 Kashinath Vlsﬁvaneth elso assxgned--'

~*his intetest in the mortgage and further charge on the N algeum.

v property to Glrdharda.s Ghanshamdas.

In ‘these assrgnments Glrdha,rdas acted as the nommee of

vV1thaldas Ramdas, R N .
On the 28th June 1897 Vlthaldas Ramdas mortgaged hlS>

Pmterests in the abovementioned mortgages and. further charge - .

+ together with-his rights i in certain other properties. to Bomanji -
: Shapurjr Chothia to secure the repayment of Rs. 1,830,000 and .
interest, and on thé 26th April 1900 Vithaldas executed in -
favour of Chothm a further charge for Rs. 82,500, C

" The ongmal Bth defendants are second mortgagees of the 8th
. defendant’ interest in the Dadar and Nalgaum propertles. n
The orrgmal 2nd, 8rd and 4th defendants represented subse-~’

quent mortgagees by Vithaldas Ramdas and were interested in
‘ redeemmg the plamtrﬂ? " After suit filed the plaintiff died, and -

“his widow and executrix was substituted in his place: . Vithaldas

‘Ramdas also died, and the present defendants 1, 2 and-8 were, -

pleced on the record as hig heirs and legal representatrves. N
. The plamtl.ﬁ' prayed that the then 5th and-6th defendants .

should pay him Rs. 17,397-9:0 due on the mortgage and further
_charge on the Dadar and Naigaum properties and that the first-
.4 defendants should pay him the Bs. 2,20,395-8-9 due on
the mortgage and further charge of the 28th June ‘1897 and
"26th April 1900, and in-default for foreclosure or sale. The
plamtxff has come to terms with those who now represent the
~ first 4defenda.nts., The 8th defendant filed a highly contentious
Wrrtten statément pleadmg mter alia that the mortgages and-
3 17787 o -
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furbher charge of the Dadar and Nawaum propertxes had beeni:'

Jnewmm - obtained in fraud of hlm ‘When, hoWever, ‘the. tlme -came. forv_v\

) ’\Lmopms

-Lacumonpas,

the 8th defendsmt’s ‘counsel t(xaddress the Court on - the 1ssues

raised - by hlm, counsel was no lon(rer in ev1dence and, after‘
'_Wmtmov some time, I had- to ﬁmsh the heanng of " the case’
. without him. In any -event it was clear that any claim that‘
- the 8th defendant might have had to set aside these” deeds on-

the ground alleged was time-barred. As'regards the contenbmn
that.there had leen a misjoinder of causes of action and”parties’

) and that the. smt was embarrassmrr against the 8th defenda,nt

it is difficult to see how the- plamtlﬁ' could have sued on the

A ‘mOLtwace of 1897 and farther charge of 1900 without. makmn'
. the original mortgagor of the Dadar -and 'Naigaum- propertle% o
~ defendant. It must be said that he has not bgen in any Way

prejudlced or embarrassed.

: DN
7"' .

Then the only important questlon remammg* was ‘the one

" raised by the now™ 7th: defendant who was second mortgatree
~ of the Dadar and. Naigaum. properbles and so inberested in-

redeeming them from the plaintiff, namely,’ ,whether the rule

‘of damdupat should be applied m\calculatmw the amount due
" -on the second mortgagees and further charge above mentlonﬁd
It clearly applied to the mortgage of the 20th May 1890, and the
- fact that the person éntitled to sue on it happened by assign-
" ment to be & Parsee could not affect the mortgagor’s right to

claim fhe advantage of the rule which certa.m]y existed when

.the mortgage was entered. into.

. As regards the mortgage of J uly 1894 and further charge of

‘ I’eb1 uary 1895, it has been argued for the plalntm that they were
" executed after the Transfer of Property Act had been extended
_to this Presidency, and that therefore the rulé of damdupab can

no longer prevent a mortaadee from a,vaxlmor hxmself of. hlS rxahb

to recos er his prmcgpal and mteresb from p, Hmdu mortga,uor
~ who has bound himself to repay the same.

By section 2 of the Act-in the berritorics to W}llch the Acb

: extends for the time being the enactments in the schedule to
- 'the Act are- repealed to the. extent therein mentxoned and’ by

sub clausc (cl) nothmo' in the ,second chapter of the . Act whlch
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refera to tra.nsfers of property by acb of partles shall be deemed 1010, '
to affeet any tule ofllmdu, Mahomedan or: Buddhxst Law. .~ Jeewaear -

“From this it is contended that “the’ pxowsmns of Chapter IV . Maxowoas -
rela,hno' to mormwes of -immoveable properby and charges -and LaomioDas.
- ‘ot section ‘65 in’ pa.rtxcular do affect the rule ‘of ‘damdupat, .
’I‘he point does not seem-to-liave arisen in any reported case.-
It Waswcerhmnl} "decided in Sundarabai v. Jay Jawané Bfwkajz(” :
“that the rule of damdupat applied in all cases’ “of mmtgades ag’
between Hmﬂu debtors and creditors except where a mortgagee -
"in possosswn is accountable for profits; but the mortgage then
before the Court” was executed in 1864 before the Transfer
of Property - Act was passed,.and there is nothmd in. the -
‘report _to indicate that any suggestlon was made that the-
- extension of the Act to Bombay might affect the application of
“the rule Slttmrr 8s a Court of first instance, I do not think T
“should’ be justified in holdmd that because it has been expressly

. enacted that nothing in C‘lapter II of the Act shall be deemed
“to affect any rule of- Hindu Law it must be deduced therefrom
that the Lomsloture has depnved' a Hindu mortgagor of the
. protectlo'l afforded to him by the rule of damdupat before the
Act was extended to Bombay. A perusal of the provisions of
Chapter . I of the Act will show how necessary. ‘it~ was to
“expressly. enacb that they should .not affect any rule of ‘Hindu’
La,w, but the right of a mortgagee. to sue for his- principal and
interest ‘is a right arising from & contract and must be taken to
be made’ su‘q]ect to- the usages and cusboms of the contmctm«
partwsf 2 )

Tam shérefors of opxmon that the plamtlﬁ‘ ca.nnob recover. in.
the Way of interest on the mortgage and further. charge of the.
Nalgaum property a larger sum than the’ principal amount due
on'the said mort«age and further charge.

Pla.mtlff’s counsel‘stated in thé' course of the argumenb that _
he had come to terms with the defendants ‘1 to 6 other than
(lefendant '3 who is- dead and certam terms of ‘consent ‘were -
- handed into the Court T :

DA

1;) g1899) 24 Bom, 114, -

e
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910, . The ple.mhﬂ therefore, is enﬁlbled to ‘an ordmaryf mortvarre
_Jemwansar  decrée with costs, (1) as regards ‘defendants 17ta .6, other" the,n
: Mmgim 43 . defendant 3, in accordance with those consent terms except in so
LAciMONDAS.  far g9 they may be inconsistent with -this Judgment and excepb
* that any apphca,*lon for a foreclosure and sale. of the properhes
in-Schedule C must be made hereafter by notice, " ana (2)-as
regards defendant 8 in accordance with this judgment. Defend.
'ant 7 can add his costs to his mortgage. -

_ Liberty to apply. ‘
: Attorneys for the plaintiff : Messrs Pestonjz s Rmtzm & Kolal&. :

’ Attorneys for defendants 1 and 2 Messrs, Skamras, Minocheher
& Hiralal, '

Attorneys for. defendant 7 Messrs. Dzlslwt D/’aan]esﬁaia &
Soonderdas.

Attorneys for defendant 8 Messrs Smet/mm, By J;ne & 00

K, ML, Ky
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Before Mr, Justu:e Batchelor and Mr Jushce Raa. -

1910, BADHABAI, WIFE OF KRISHNAJI RAVJI (omenm; Pmmmx) -
“Octoler 11, - RAMGHANDRA VISHENU. AXD OTHERS (ORIGINAL DEFENDANTS), Rg-:
- * SPONDENTS, AND RAMGHANDRA VISHNU (ORIGINAL DEFENDANT 1,
" ApprrLrant, v. RADHABAY, wirg oF KRISHN’AJI RAVJI (ORIGINAL
PLAIN’I’IFF), RESPONDENT.® . © .

De]fklum Agncultunsts ‘Religf Adt (X vIir Of 1879)——11 gf‘e of an agru-

: culturist—Status—Suit by mortgages to recover possesswn-—l’rayer “for -
- payment -of principal and inferest at certain mte—-.Decree—-—Paymem of .
- prineipatl and interest—Payment of interest at cortain vate 3ill the principal

- s doubled——Contractual relatwn not supersedeol by the decree-—-Redemptzon
/suu—-Accounts L S -

Under the provisions of the Dekkhan Aguculttu‘xsts Rehef Act (XVII of
1879) the wxfe‘ of an agrwnlturlst cannot clmm to be an agncultunst.

¥ Cross Second Appeals N os. 823 und 219 of 1908.
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