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I ha,ve considered the questxon ot' cosbs and have come to. the
conclusion that the defendant must pay to the plaintiffs their
whole costs of this suit. Even after the plaintiffs had led their
evidence and proved their title, the defendant up to the very last
persisted in maintaining that they had no marketable title to
their property. I do not think this is a case in which any
porbxon of the plaintiffs’ costs should be disallowed.

Attorneys for the plaintiffs: Messrs. Lsttle § Co.

v

Attorneys for the defendant : Messrs, Bwknell Merwanjié’
Romer. :
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Before Sir Basil Scott, Kt., Chief Justice, and M. Justice Batchelor, .

PURSHOTUMDAS RAMGOPAL, PraINTIFF AND ATPELLANT, 0. RAM- "
" GOPAL HIRALAL axp Orness, DEFENDAms AND strozmnms.* o

 Arbitration—Statement of special case for opinion of - C’ourt—:dppeal froﬁ ‘
order of Court—~Civil Procedure Code (Act V of 1908), section 104, ana’
Schedale 1I, rule 11—Indian drbitration Act (IX of 1399), sectum 10.

In asuit filed for partxtmn of joint famxly property, the parties agreod to -
refer the matter to arbitration, and a consent order of reference was taken..

"A similar agreement referred to the ssme arbitrators questiongcas to-the -

partition of such immoveable property as was outside the jurisdiction of the

. Court in the suxt.

The arbxtlatow disagreed on certain points, but mstead of refemng theu'
differences (as the agreements of roference authorised them to do) to an umpire,
they sulimitted their own opinions in the form of a speeial case for the opinion :
of the Courti- In doing so they purported to act under the -provisions of the
_- * Original Suit No, 781 of 1908,

‘ Appesl No, 19 of 1910,



| VOL.XXXV. '~ "BOMBAY SERIES.

;‘de Procedure Code- (Act V.of 1908), Schedule 11, wle 11(1), and of the
.- Indian Arbxtratmn Act (IX of 1839), section 10 (8)(@)

» " The ‘matter was decided by the Chamber Judge, and an appeal was prefen‘ed
. agamst the decision.:

. Held, that no appeal lay.

Inasmuch as the special case was in fo sense an-award, it did not come
.- within the Civil Procedure’ Code (Act V of 1908), Schedule II, rule 11(1;
"~ but, inso far as it related to the agreement which Was not the subject of the
Court’s ‘order, it fell under tho Indian Albltratxon Act (lX of 1899), section
- 10 @

* Suir No. 781 of 1903 was filed by the abovenamed plamtxﬁ'i
" against his. father and brothers for partition of the joint family

. property, save such as was situate outside the jurisdiction of
- the High Court. Subsequently, on 9th July 1909, two agrees
ments of reference to arbitration were entered into by the

parties. The first related to the matters in dispute in the suit, -
and the second to the property situate outside the jurisdiction.’

.On 16th July 1909 a consent order was taken in the suit, sanc-
tioning the first agreement as for the benefit of the minor 8rd
“defendant, and referring the matters to arbitration. All the
disputes with regard to the property were thus referred to the

- arbitration of Messrs. Malvi and 'M'erwanji, two Attorneys of

- the ngh Court, with' power in case of disagréement to refer to
' an umplre ’ :

. Inthe course of the acbitration proceedings the question arose
as to whether provision should be made for the marriage

- expenses of the 3rd defendant and for the maintenance and

marriage expenses of the 1st defendant’s daughter, Ratni, before

_ ascertaining what was joint property for the purposes of parti--

tion. The -arbitrators were unable to agrce on the question,

" () “Upen any reference by an order of the Court, the arbitrator or umpire may,

with tke leave of the Court, state the award as to the.whole or any part thereof in

the form of a special case for the opinion of the Court, ;ad the Court sball deliver ..
its opinion thereon, and shall order such opxmon to be added to and to form part

of the’award,”” . : A

(@) « Thy urbibmlors or umpire acting under & subnnss;on ehall, unless a d:ffercnt'

intention is expressed therein,—

" (b) bave power to state a special case fox the onmon of the Court on any ques'.iou
law invelved,”

181

1910

" . PyURSHOTUM-

. DAS ..
RaxcorAr
. t’ K ‘.,:

- RAMGOPAL -,
HIRALAL. ©



132 THE INDIAN LAW REPORTS. [VOL, XXXV.V:_

a0, . i_ but, mstead of referrmg it to an umplre, they set -out bhe facts
R — and -their own opinions thereon and submitted them in the form
m?é(?m: of a special case for the opinion of the High Court, The’ cnse:

2. so submitted purported to be a “special case pursuant to the
Ef}“;ﬁgif provisions of rule-11, 2nd Schedule of the Code of Civil Proce-.
dure, and scction 10,-clause (4) of the Indian Arbitration-Act?: -

The matter came before Macleod, J., in Chambers, and the -,

- learned Judge held that before partitioning the joint family :

_ properties a reasonable sum should be set apart for the marriage .
" expenses of the 3rd defendant and a rcasonable sum should also
be presented fo Ratni to be appropriated to her marriage ‘and

“ Moklava ” expenses. ’

" The plaintiff appealed,
Joyakar, with Sclalvad, for the &ppell&nt
B Desas, for the 1st respondent. '
'_ Bﬁandar/mr, for the 2nd and 3rd respondents

: Scorr, C. J.:~The quesmon arises in this case.ab the outseb
whether any appeal will lie, : .

The appeal is preferred against an opmlon expressed by the
Jearned Chamber- Judge upon.a special -case stated to’ him;
purporting to bo stated in the matter of an arbitration between
the plaintiff-and the defendants in Suit No. 781 of 1908, pur-
suant to a Consent Judge’s Order’of the 16th July 1902 and in-

' the matter of the Indian Arbitration Aect, 1899, and an arbitra-
tion between Purshotimdas Ramgopal, and Ramgopal Hiralal,.
Badumrayun Ramgopal. and Keshavdeo Ramgopal, pursuant
to an-agreement betwcen them, dated the 9th July 1909. The
‘parties to this last-named mreemenb are_ the parties. to. Smh
No 781 i .

The specml ciseStates that the suit was mshtuted for pmh-‘
~ tion of the properties other than-the immoveable properbles'
"~ situate outside the jurisdiction of the Court belonging to the

joint family consisting of the plaintiff and the defendants. . On
the 9th of July 1903 two agreements yere entered mto bebween"
the partxes, . -
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Clause 3 of the specml case states 1—

T By the first agreement the partxes agreed infer aha to refer to the awamd o

determination and final arbitration' of Messrs. Tribhuwandas Narotamdas
Malvi and Merwanji Kaikhusro Alpaiwalla, Attorneys of this Honourable

Court, to ascertain and determine the moveable properties and assets specified .
in the said agreement belonglnv to the gaid joint family in which.the said

arbitritors might hold the said Purshotum Ramgopal entitled to ) the reliefs

claimed ih the above snit and to effect a partition of the said properties between -

the parties on-the footmo- that each of them was entitled toan equal one.
fourth share therein,” - .

Clause 4 says

“ By the second agreement the parties agreed to 1efe1 to the aw:xrd detez-

mination and final arbltratwn of the said Megsrs, Tribhuwandas Narotamdas .

Malvi and Merwanji Kaikhusro Alpaiwalla to ascertain the properties other

than those that may be held by the said arbitrators to be covered by the

aforesaid smt and to take necessary accounts in respect thereof, and to effect
a partition thercof bebween tho parties on the footing aforesaid,”

Clause 5 states :— ‘ _

"4 By a Consent Judge's Order, dated tho 16th July 1909, niade in the said

suit, the said first agreement of reference was declared to be for the benefit

of the 8rd defendant and’ sanctioned, and it was ordered that the matters

mentioned in the said agreement of 1efe1 ence be 1efelred to the arbxtratlon
of the said arbitrators.”

3

Then the case proceeds to state celbmn questions whxch have

arisen a3 to whether moneys should be set .apart for the max-
riage “expenses of certain male and. female members of the -

family and for the maintenance of a glrl named Ratni, Clauses

12 713 and 14 are as follows t~= - o o U

. %19, Theyarbitrator Tubhuwandas N 'uotamdas Malvi awards that no Sum

. should "be’ sot aparb for the expenses of marriage of Keshavdeo, or for” the
‘expenses of marriage and ¢ Moklava’ and mamtenance of Ratni; nor, inthe =

alternative, any sum ‘presented to her which may be appwpnated fox- her

<13, The mbltlator Merwanji Kaikhusro awards that o 10‘15011‘\1)18 sum .
should be seb upart for the expenses of marriage of' Keshavdeo and for ‘the
expenses of marriage, ‘ Moklava’ and mainteriance of Ratni; or, in the alters -

" native, a .reasonable sum may be presented to her out of the joint fnmlly

property which may “be appr opriated for her marriage expenses, .
3 1772—6 '
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"4 14, The questmns of Iaw f01 the opinion of the Courb e whothel before
pmhtmnmg the said joint family propertics a-reasonable sum should be. set
apart by the arbitrators out of the said properties: :

“(1) To provide for the marringe expenses of the 8rd defendant Kesh'w
deo, the unmarried son of Ramgopal Hirala), the 1st defendant, and o o

“(2) To provide for the mamtenance marriage and ¢ Moklava ’ expenses of

* Bai Ratni, the unmarried daughter of the 1st defendan‘r, .

“%(8) Or, in the alternative, a reasonable sum may, be presented to her whlch
way be appropristed for her marriage and ¢ Moklava’ etpenses ?

It was necessary to provide for the reference to the a,rbltra-
tors by the two agreements because owing to want of jurisdie--
tion all the questions between the parties could not be raised
in the suit in which the Consent Order was made,

Now, where there'is a reference with the intervention of a
Court of justice, the provisions of the Indian Arbitration Act-
do not apply, and the powers of the arbitrators are governed by
the 2nd Schedule of the Civil Procedure Code. (See the pre--
amble to the Indian Arbitzation Act and section 89 of the Civil .
Procedure Code.) Therefore, with regard to the arbitration so
far as ib affects the subject of the suit, the arbitrators could only

" take the opinion of the Court’ ‘under rule 11 of Schedule . 11 of )

the Civil Pracedure Code, which prov1des that upon any refer-
ence by an order of the Court, the arbitrator or umpire may, .
with the leave of the Court, state the award-as to the whole or
any part thereof in the form of & special case for the opinion of

" the Court, and the Court shall deliver its. opinion thereon .and

‘shall order such opinion to be added to and form parb of the
-award, With regard to the-other agreement of the 9th of July
the provxsmns of the Indum Arbitration Act apply. The only "
-section of that Act, which gives the arbltmtors power to take
the opinion of the Court, is section 10 (b), which provides that’
they ghall have power to state a special case for the opinion of
the Court on any question of law involved.

It is conceded that if the mb1trators are mercly stating a

" case for the opinion of ithe Court before they have made an
~award no appeal lies, as has been - decided, in England with

reference to section 19 of the Indian Arbltratlon Act of 1889 :

.
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‘i In e Kmyﬁt aml Tabemacle Permtment Bmldmy Soczetym
and In re Holland Steamship Company and Bristol Steam Navi-
gation Company®. It is, however, contended that this special
case is an award in the form of a special case whlch the arbi-
trators were cc/)mpetent to submit either under rule 11 of the
“2nd Schedule of the Civil Procedure Code or- section 10 of the’
Indian Arbitration Act, and that an appeal is expressly provided
-for by section 104 of the Civil Procedure Code. :

“With reference to the scope of section 10 (3) .of the Indlan
Arbitration . Act, it is material to note that in the English
Arbitration' Act, upon which the Indian Arbitration Act was
~based, there are two sections providing for references to the
Court by erkitrators, namely section 7 (8), which permits the

arbitrators to state an award as to the whole or part thereof in

the form of a special case for. the opiniom of the Court, and
“section 19, which permits them to'state, in the form of a special
case for the ‘opinion of the Court, any question of law arising
in the couirse of the reference. It appears to us that the legis-
lature in framing section 10 (5) of the Indian Arbitration Act
has deliberately followed the wording. of section 19 of the

English Act and in framing rule 11 of the 2nd Schedule of the -

Civil Procedure Code has followed the wording of- sectlon )]
. of the English Act. o

Accordmg to the decisions of the Court of Appeal in England

- in In re Knight and Tabernacle Permanent. Building Society®

and In re Kirfleatham Local Board and Stockton § Middles-
" borough Water Board®, an appeal lies from the opinion of the

Court expressed upon an award stated in the form of & special
case, and that is provided for by section 104 of the Civil Proce-

- dure Code. ,

"It has, therefore, been necessary for counsel on behalf of the
~appellant to_argue that the special case with which we are
- concerned is an award stated in-the form of a special case. This -
arguthent is ohly material with reference to the arbitration =
proceedlng under the Consent Judge’s Order of the 16th of

M [192] 2 Q. B, 613, © . ®(1906) 95 L. T, 769
' L ()[189311 Q. B. 375, -
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J u]y, The agreement which was.adopted by that order provxdes‘
that  the arbitrators are authorised from finre to time to make’
an interim award or awards or malke or direct partial distribution-

or distributions of the said property and in case the said arbi.
‘trators shall by reasen of disagreement or any other cause fail

to make an award or determine any matter or matters hereby
referred fo them, the matter or matters as to which there shall.

- be such failure be and they are heréby referred to the umpirage

and decision of such person as the said arbitrators shall before
entering upon this reference appoint to act as. umpire who shall
likewise have authority to make an énferim award or awards.”.
The agreement, therefore, provides that in the case of disagree-
ment between the arbitrators which prevents them from making
an award such as is contemplated in the agreement, the matter

~ indifference is to be referred to an umpire Who shall make the

‘award,

7\Iow, the special case discloses a difference of opinion between -
the arbitrators, and there has been no reference to any umpire; -
and’ we are unable to hold that the mere use (in our opinion, -
a mistaken use) of the word “ award ” in clauses 12 and 13 of .

_the special® case, converts a reference: to the Court for its .

opinion upon a difference between arbitrators info an award -
in the form of a special case. The special case is in no sense

- -an award, The award would'have to provide, if any provision.

is in law necessary for the expenses of the marriage of Keshavdeo
or of Ratni, what sum should be set aside; but no sum is -

- mentioned in the case as having been agreed upon between the

arbitrators as a reasonable and proper sum. " Again, the special
case leaves it open to the Court to take a view which is not the
view of éither of the arbitrators upon the questions su%mxbted
TThere is, therefore, no award which can be adopted by the -
Court by ‘the mere expression of its opinion, and the case™can
only be, as it is expressed to be in clause 14, a statement of a

~ question of law for the opinion of the Court.

“We are df opinion that this is not a case whlch falls under;'
rule 11 of the 2nd Schedule of the Civil Procedure Code ;.

“but that it_falls under section 10 of the Indian Arbitration .
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,k’Act in so far as it relates to the agreemen} whlch was nob the- - 1910, o
“subject of the Court’s order of the 16th July 1909; and that, Pursmorom.
vtherei’ore, no appeal lies. RaneorAn.
- We dismiss the appeal with costs. | PAMGOPAL -
' ’ ) N . o " Hmmanin,
Appeal dismissed. ' )
Attorneys for the appellun’s Messrs, M alm, Hwalal, Mody zmd'
'Ranclzkoddas. ’ . -
Attorneys for the respondent : Mesgys, Bwknell Merwanp aml :
Romer. o , :
K. MoL. .
CRIMINAL REVIEW.
Before Mr, Justice Batchelor and Mr. Justice Rao.
EMPEROR v. FULJI DITYA* - * _  jo10.

' Criminal Procedure Code (det V of 1898), sectiin 565—Indian Penal Code Septemer 9.

 (det XLV of 1860), section 75~Wliipping Aot (IV of 1909), sestion 3— : o

- Sentence of whipping only passed on accused—Order to accused to notzfy
kis vesidence— Validity of the order. ' .

 Soction 565 of the Criminal Procedure Code (Act V of 1808) must be stricily
" construed. The order contemplated by the section can only be made at the
-time of passing sentence of transportation or imprisonment upon a convict., It
cannot be made where the Court,: mstead of passmv that sentence, passes &
sentence of whipping.

- Tug High Court sent for the papers of thxq case on rewew of ‘
statement of criminal work, - )

The facts of the case are stated in the judgment,

L. 4. Shak, acting Government Pleader, for the Crown.

There was no appearance for the accused. ' _ v
BATCHELOR, J.:—1In this case one F\ﬂp valad Ditya has been

" convicted of house-breaking under section 454 and of having
'suﬁ‘ered eertain previous convictions which brmtr his case w1thm

= Cnmmal Review Ivo. 232 of 1910.
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