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 Sale of immovea ble propert J—-—Marlcetable title to the satwfactton oj tﬂe
purchaser s solzcztors—Spemﬁc perfomnaﬂce.

When o vendor of 1mmoveable property desires to enforce a contxa.ch for sale :
with a condition that.the title adduced should be to the satisfaction of the”
purchaser’s solicitors, he must prove either that the solicitors did approve of
the title or that thers was such a title tendered as made it unreasonable not to
approve of it. . : : '

Olaalc vi Woodlt) followed

THIs was a suxt. for the speuﬁc performaunce of a contract “for
the purcha.se and sale of immoveable property situate i in Byculla. '
By the contract, which was contained in correspondence that I
passed between the parties towards the end of the year 1907

- the plaintiff Company agreed to sell and the defendant to- pur—
. chase the property. for_the sum of Res. 250 000 on certam‘

conditions which were subsequently slightly modified. One of -
the terms, which was retained without medification, was that the
vendors should deduce a marketable title to the satxsfa.etmn »

| _“of the purchaser’s solicitors.

~ In pursuance of the contract- the. defenda.nt paid to the- plamtlff 3
Company a sum of Rs. 50,000 by way of earnest-money, and'
later, in consideration of a postponement of completion, ‘s’
further sum of Rs, 50,000 towards the purchase-money.  When,
however, the defendant’s solicitors came to investigate the title-
deeds to the property and received answers to certain reqms:tzons
put by them to-the plaintiffs, they eontended that the title was:

not satisfactory in accordance with ‘the terms of the contract,

and; eventually, by a letter of 7th Apr1l 1909, pulported ﬁnally ,
to rescind the contract.: : E

* Quit No, 527 of 1909, -
{1) (1882) 9 Q. B. D, 276,



V‘L'The‘ pdaintiﬁ's therefore filed this suit to enforce the c_ohtrdét.‘
The defendant in his written statement counterclaimed for a
.return, with interest, of  theé Re 1 ,00,000 already paid. by him
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to the plamtlﬁ's, and for a further sum by way of damages."

‘The chief points at issue and the arguments of counsel are
clearly set forth by the learned Judge in his _]udgment

Inverarsty, with Robertson and Clmmwr, appeared for the

. plaintiffs,

Lowndes, with Shangman Advocate—General and Jardme,
appeared for the defendant. ' ' : : '

B DAvAR, J. :—The plaintiffs in this suit are a lmnted llablhty

- Company which was incorporated in the early. sixties. They
- acquired thebusiness and the properties of certain individuals,

~who were, previous to the formation of this Company, carrying

on business in Bombay in the name of Treacher & Co. The

. plaintiffs since their incorporation have continued to carry on

their business in Bombay in the name of Treacher & Co.," Ltd.

Amongst” the properties acquired by the Company, were certain

lands and buildings thereon situated at Byculla at the corner

of, Duncan and Bellasis Junction roads. The property was

conveyed to the plaintiff Oompany soon after its formation and
the. Company has been in occupation and possession of the

‘lands and building thereon ever since. It ‘appears that the

Company were desirous of selling their Byculla’ property” and _

_ they attempted to sell the same by public auction on the 18th

~ of - November '1907. -~As ‘however there Was no- attendance
-of bidders, the property was not put up for sale. The defend-

ant, who is a merchant and one of the sons of a well-known
citizen .of Bombay, Sir Adamji Peerbhoy, hearing of the desire
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- of .the plaintiffs to sell their property, opened negotiations with .

" with a view to purchase this property. The negotiations cul- -

Mr. Knowles, the General Manager of the plaintiff Company,

minated in a letter which the defendant addressed to- the
plaintiff’ ‘Company on the 28th of November 1907 In that -

letter the defendant offered to purchase the Byculla property
for a-sum of Rs. 2,50,000, on certain terms and condifions

‘mentioned_ by him therein, ~ The principal terms with which we
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1910, areconcerned in this ecase are, first, tbat a portxon of the

. TREACHER. plamtxﬁ's land which was Sanadi land should be converted by

& Co, LTD’ the- plaintiffs and sold by them “as of quit and ground. rent.

Agéénggfﬁn tenure free from all claims<of Government or- Mumclpahty but

 Preremov, Subject to the payment of quit and ground rent and Municipal

L taxes as from the date -orr which the sale is.completed ;”’ and

secondly, -that the plaintiffs were “to deduce a marketable

title to the premises to the satisfaction of the purchaser’s.

solicitors.”” In this offer the defendant gave the plaintiffs option

fo complete the sale within three months or ten months from

the date of the acceptance of his offer. After certain corre-

- spondence had taken place between the parties, the defendant’s

offer . was - eventually accepted by the plaintiffs, The defend-

ant paid Rs. 50,000 by way of "earnest-money and it .was

arranged that the sale should be completed at the end of ten-

months. Under this arrangement the defendant -would have

‘had to pay the balance of the purchase-money and complete

- the sale by the end of September 1908, The plaintiffs were

ready and willing to complete the sale in September. The

defendant,- however, seems to have been in. some difficulty

about completing the sale at the énd of September. By

their letter of the8lst of August 1908 the plaintiffs mtlmated.

{o the defendant that they were ready to complete at the end

- of September On the 9th of September the - defendant,
addressmg the plamtlﬁ's General Manager Mr. Knowles, says

You will recollect that the writer had mentioned to you that the com
pletwn of the sale-of the property should be allowed to stand over for about
_eight months from the 1st instant, the purchasers in the meantime paying
interest on the balance of the purchase-money at b per cent, and all taxes andy
insurance.” o
~ He asks Mr. Knowles to place th1s proposal before the-
‘directors and to request them to accept the same. On the 12th-
" of September the plaintiffs acceded to the defendant’s request to".
postpone completion of the same on certain terms which are -
'~ set out in their Managel s letter to the defendant of that date. i
After some further correspondence, it was eventual]y ‘agreed
tbebween the parties that the completion should be put off for:
eight monthson certain‘terms, one of which was that the defendant
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-~ towards ‘the purchase-money. The defendant accepted the
. plaintiffs’ terms and ultimately on the 11th of November 1908
hé paid in a further sum of Rs. 50,000 and the completion was

-postponed for eight months, It is not quite clear whether the

- eight months were to be calculated from the 1st of September
or the Ist of Qctober. The plaintiffs in their letter of the 12th
of September say : ‘

" “The Board are prepared b allow you to defer the same (meanmg comple -

* ‘tion of purchase) for eight months from tho Ist instant.”

In their letter of the 1lth o‘i November, thelr Greneral ’

Manager says ;—

“X no’oe that the balance of a lac and fifty thousand will be paui Wlthm
eight months from the Ist of October Ilast, according to the condltlons laid
down jn my letter of the 12th of September last.” . :

“There is thus a small contradiction in the correspondencé as

- to the date of completion. According to the terms as originally
proposed by the plaintiffs and accepted by the defendant,
the time for completion was extended for eight months from the
I8t of September which would be the end of April. Possibly the
- plaintiffs” Manager was in error when in his letter of the 11th of
November he talked of eight months from the 1st of October. For

- the purposes of thig case, however, this small 'contrjadiction is of
no importance, and I will assume that the contract between the -

parties was that the sale should be completed eight months
from the lst of September, that is, by the end of April 1909,
‘One of the terms imposed by the plaintiffs in their letter of the

118’

,“Was to pay to the plmntlﬁ’s a further sum of R$. 50000 7 10
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12¢h of September 1908 was that the defendant was to sign an

agreemellt drawn up by their solicitors in which the terms
- mentioned in the lefter together with those already settled
‘between them should he embodied. Tn the course of correspond-

“ ence in connection with that agreément the defendant’s soli-

citors, on the” 12th of November 1908, asked the. plaintiffs’

_ solicitors "to send them -the t1tle~deeds relating to the property. -

"to enable them to investigate the title. Such title-deeds as the
plamtlﬁs had, were sent- to the defendant’s solicitors and-the
‘ defendant’s solicitors instituted a search in-the Collector’s office,

A
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_.the- result of which is- embodxed in certam notes and a report
of their clerk which collectively form Exhibit A-37. On the 26th
of January 1909, the deféndant’s solicitors sent certam requisi-
tions on title. of the plaintiffs to.the property contracted to
bo sold by them, and in .the letter which accompamed the

_reqmsltlons they say +— ..~

“ Until the requisitions are satisfactorily answered and abgectzons removed,
Wo afe unable to advige our client to a.ccept the title and to sign the preposed

agreement y?

The plamhﬁs’ sohcltors answer the reqmsﬂnons but refuse to
answer some of them. After the requisitions were answered,

the defendant’s solicitors on the Sth of February 1909 write

and say that the plaintiffs had not made out a marketable, title
to the property to their satisfaction in accordance with the
terms of.the contract and that the answers to the defendant’s
requzsltlons were nob at all. satisfactory. They intimate that

~ their client declines to execute the agrecment and they demand
_repayment of the one lac of rupees paid to the plaintiffy, addmw

that if the money was not immediately returned, their client;
would claim interest at the rate of 9 per cent. The plaintiffs’ soli-
citors on receipt of this letter write and enquire in what respect:
the defendant’s solicitors were dissatisfied with the title and

_what answers to their requisitions were unsatisfactory. They
offer to furnish all ‘further information in their power as to the .
* title, provided the defendant’s solicitors specified in what respect

further information was :required, On the 27th of February )
they agam wmte and say & — :

L« You have not pomted out. how our answers show tlnt our chents title. 3s- -
insufficient.. We are unable to’ discover that any ]ushﬁcatlon exists for the
pomtwn taken up by your client. »oo . S

They repeat their requcst for an explanatxon of the defend-'

ant’s reasons' for saying that their clients’ title to the property.
‘was not a marketable title: The letters written by the plaintiffs’

solicitors-at this stage evince very clearly a desire to give every |
information in their power and ‘to do all they could to'remove

-any doubts as to their clignts’ title in the minds of the purcha- .‘
.Ser’s solicitors.'  The defendant’s solicitors, however, treat these -
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f‘ attempts in a very stand-ofﬁsh manner, " All they thmk ﬁt te 010, B
say ‘to Messrs. . Little & Co., in- answer to thelr persrstent TREACHER .

.enqumes is in these terms &00” Loy -

 Ma A
We have aheady stated to yuu that your chents have fanled to ma.ke oub ALLYIADI;‘?I?JI

o a murketeble title to our satisfaction and that your answers “to ou1 requm- Pmmsnor. B
‘tmns are no(-, ab all satlhfactor_y 2 '

s The pla.mhffs sohcltors, however do not relax thelr eﬁ‘orts
to induce the defendant to .complete the sale, and on- the.
- 20th of March 1909 they address a . long letter in which
they  answer several of the requisitions™ which they: had
‘previously declined to answer and - which they still’ main-
» tain they were mnot bound to answer. The "defendant’s
solicitors, however, do not change their attitude and on the
© 7th of April 1909, they repeat-that the plaintiffs had failed to
. make out a marketable title and to answer the defendant’s
requisitions to their satisfaction and they make that a ground. for
~a final intimdtion that by that letter their client put an end to
the contract between him and the p]alntlﬁ's The defendant
relies on this letter as the final rescission of the contract on his
. part and the case of the defendant hasbeen argued before me
on the basis that he formally and ﬁnally rescmded the contract
on the 7th of April 1909, -

" On behalf of the plalntlﬁs it has been contended that thby) _
had a perfect title to their property, that before the date of the
completlon they had made out a marketable tltle to the property

" and that they ‘were entitled to insist on the defendant’
- performing his part of the contract and completmg the pur-

chase. It was further contended on behalf of the- plalnhffs that

~ the defendant had no right to rescind before the time for comple-'
_ tion was ap and it' was pointed out on their behalf that if the

" defendant’s «ohcltors had only chosen to make their doubts and )

B dlfﬁcultles clear to the pla.lntxﬁ's’ solicitors, no mlsunderstund-
" ing would have arisen and those doubts and dlﬂicultles would

: ha.ve been easrly removed. ) ch e

- The main question to be. consrdered in the sult is, Whether :
the plaintiffs have a marketable title to the properties which.
’they contracted to. sell to the defendant. - Ineldentally of,her'
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questions arise, such as','"' what effect éhould be given to t_hé
stipulation in the contract that the marketable title which the

plaintiffs were to deduce was to be to the satisfaction of the
defendant’s solicitors, whether the defendant was entitled to
rescind on the 7th of April as he purported to do, whether the’

. plaintiffs had made out a marketable title before the “alleged

rescission; and lastly whether in any event the plaintiffs had not
succeeded in makmg out a satisfactory marketable title at the
_hearing of the suit.

There is no doubt in this suit that the purchaser ] sohcltors,
Messrs. Bicknell, Merwanji and Romer,.have in clear and ex-
plicit terms intimated that the plaintiffs had not succeeded in
deducing a marketable title to their satisfaction. 1t isnecessary,
therefore, at the outset to ascertain what is the exact legal
effect to be given to the -stipulation in the contract that the
plaintiffs were to deduce a marketable title “to their satisfac-
tion.” Mr, Merwanji, who attended to this matter, on behalf
of the defendant, is o solicitor of very large experience, and I
have no doubt whatever that the doubts and difficulties he felt
with reference to the title were genuine doubts that arose in
his mind: In ordér to safeguard the position of his client and
ab the same time to save himself from any allegation of ‘acting‘

. arbitrarily or capriciously, he submitted & case to counsel for his

opipion, and a perusal of the case he submitted, togéthef with'
the opinion thereon (Exhihit 7), clearly establishes that Mr. ;
Merwanji placed the case before counsel very fairly and that
the learned counsel, whom he consulted, shared his doubts -
and difficulties. . Ts that by itself sufficient to justify the -
defendant in putting an end to the contract 2 That I think

- necessitates a careful consideration of the question, what is the .

. legal effect of such a clause in the contract? Mr. Inverarity for
- .the plaintiffs contended that the clause in the contract meant
that all the solicitors forming the firm of solicitors who attended

. to this matter should have considered the question and formed an -

opinion before the plaintiffs’ title was pronounced not marketable.
I doubt if Mr. Inverarity was serious in this contention, for a-
clause such as ¥ am now considering is not uncommon in agrees -
ments for sale of properties, and if every member of a firm of -



. coxitra.ct was made. The senior partner of the firm Mr. Bicknell -
was on: the Board of their Directorate and they knew that his .

firm were the purchaser’s solicitors. They must, therefore, be
taken to have agreed to the investigation-of their title by some

- member of that firm, - '

IS

by my solicibor ” were not merely an expression of what would .
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o sothtors actmg for purchasers of properhes ha,d to form an
~_opinion before this clause could have any effect, it would 6bvi- -
 ougly be o thoroughly useless provision in a contract, for in many
* firms all the partners are not always in this country, and it would
- 'be manifestly impracticable to expect that every partmer in s
- firm of solicitors should” independently investigate a title and
" form an dpinion before the opinion contemplated in such'aclause -

could be given éffect to. In this case there is no doubt that the
plaintiffs knew who the defendant’s solicitors were before the

<

.. The question as to- What is the legal effect of-a sinpulatmn

sumlar to.the one I am now considering is discussed in the

case of Hussey v. IIorhe-Payne(U. The Court of Appeal in that
case held that the words “subject to the title being approved

- be implied by law, but constituted anew term. A careful perusal

of the case, as it was before the Court of Appesl, shows -

that the main question the Court was considering was nob
exactly what is the legal effect of such a clause or what was the
exact meaning to be attached to such a stipulation, but the real

‘.questlon before the Courb Was whether there was a concluded

contract between the parties, .and the Court held that there
~ being no specific acceptance of this particulai term, there was

“no concluded confract between the parties, This appears to be

cleat from the judgment of Lord Justice Cotton, who says:: :

" Phatheing 80, thesa words introduce a niew term, and the letter is mot an

accept‘mce pure and simple of the offer contained in the p:,evmus letter.”

Of course incidentally Lord Justice Cotton ‘does dlscuss the g
“ eﬁ’ecb of such a clause and says: : N

“Thig stipulation would make the solicitory provided he acted teqsonably ‘
“and bond fide, the sole” and absolute judge as to whether there was or was

“not a good title,”

-

, _ () (1578) 8 Che D\ 670,
B1i72-4 - '
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But the main questlon in the suit was, whether thiere was . a._‘ |

:concluded bmdmg agreement between the parties, and it was .
held that ¢ the insertion ‘of this clause in the letter of accept-'

ance by the purchaser was a new term and that the insertion’
of such a new term was not such an acceptance of the oﬁer as
would create a bmdmg contract between the partles

_This same case Went to the House of Lords(l) Lord Chancellor :

* Lord Cairas in the course of his Jjudgment discusses the queshon
rather more fully with reference to what “is the exact legal

meaning and effect of such a clause in the contract. He:

‘8Bys 1— .

41 am disposed to look upon the words as meamng nothmg more than a
gum‘d against its being supposed that the title was to be accepted without
investigation, as meaning in fact the title must bo investigated and approved

" of in the usual way, which would be by the solicitor of the isurchaser ot

course that would be subject to any objection which the solicitors made being
submitbed té decision by s proper Court, if the objoction was not agreed to,”

Mz, Justice Wilson in Sreegopal Mullick v. Ram Churn Nus.

Fur® follows the decision of the Appeal Court. in 'Huésay V..

Iorne-Payne®, observieg that the views expressed by the Lord
‘Chaneellor in the House 6f Lords, though they were sufficient

to raise doubts in every mind, were still not grounds of decision’

*

and therefcre he felt it his duty to follow the decision of the

Appeal Court. It seems to me’ that in spite of.the fact that
the views of Lord Cairns wete not the grounds of decmon the

reasons which he gives for the views he expresses are absolutely-

convincing in favour of those views. Even the Court of
Appeal are constrained to read a proviso in these terms while

~ giving legal effect to its meaning. For Lord Justice Cotton in
.holding that this clause mtroduces a new term in a c:mtracb '
- observes that this stipulation would make the solicitor prom,d.,(z'
ke acted reasonally ond bond fide, the sole and absolute
. judge as to whether there was or was not a good title.” Ordi:

narily in a contract for the sale and purchase of immoveable
- property, in the absence of a special stipulation such as I am
-vdiscu‘ssing, the title prg)vious to completion would necéssaril);"

(l) (1379)4,App Cas. 311, @ (1882)80&1 806,
{3) (1878) 8 Ch, ' D. 670, :
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have to be inv restigated, and the proper person to mvestxgate a

.~ title would naturally be the solicitor employed by the purchaser. -

~And I take it no purchaser would complete if his solicitor ad-
 vised him that the vendor had not succeeded in making out a°

‘marketa,ble title. If in such a case the vendor insisted that he
- had made-out such a title, the “question ‘would naturally be

adjudicated by a Court of law. It eould, I think, hardly be
B contended that it is open to a purchaser, in whose contract such
" a clause is inserted, merely to say “ the title'is not made out to
- the satisfaction of my solicitors and therefore I refuse to com-
plete.”” Such a construction would, as observed by -Lord Cairns,

“ reduce the agreement to that which is illusory * and would

“leave a”vendor absolutely at_the mercy of the purchaser.. It
~seems to me, howevel, that although there was a difference of

opinion between the Court of Appeal and the Lord Chancéllor

in Hussey v. Horne-PagneW, so far as the question of what is the
true effect of such a stipulation, there is no real difference bes

tween the views expressed by the Appeal Court and the Lord -
- Chancellor..* For .even: the Appeal Court, although it was of

opinion that the clause in. question introduces substantially a
new term, the meaning they give to that term by reading into
it & proviso that the solicitor acted . reasonably and dond fide,
. safeguards the vendors of . properties from mpany difficulties
. which the L01d Chancellor foresaw, if such a clause was &on-

* strued as giving an arbitrary. and absolute power to the pur-
cha.ser’s solicitors to reject a title made out by the vendor, however-

good such a title may be. The true view I think of this clause

- is taken by Lord Justice Lindley in Clack v. Wood@) In the

course of his Judoment his Lordshlp observes :

- “The plamhﬁ sues on a written agreement which contains the words sub]ect '

to thetitle being approved by my solicitor,” What had the plaintiff to do at

the trial ? .He ought either to have proved that tho title was approved. or that

there was such a title tendered as mado it unreasonable not to approve if."' ’
" Having regard to these authorities, T am of opinion that ib-is
“not sufficient for the defendant in this case to avoid his obligas
- tions under the contract to. complete the sale by merely

~ showing that his solicitors were not satisfied that the-title made -

() (1878) 8Ch.D, 670, , . . - () (1982)9 Q. B, D. 276,
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out by the plamtlﬁ" was a marketable one, " As observed by Lord
Justice Cotton, in the Court of Appeal in Hussey v. Horné- .

A Payne®, he must also satisfy the Court that: his sohcﬂ;ors acted ‘
reasonably and Jond fide. e

" Now in this case there is no questmn about Mk, Merwany s

bond Sides. Thereis no ‘doubt in my wind that Mr, Merwanji
acted with the most sempulouq good faith., He did not trust

to his unaided opinion, but submitted a straightforward case to
-an eminent member of our Bar, and it was only when his doubts

were confirmed that he adopted the attitude he did. The ques-
tion -then is, did he act reasonably ? Lord Justice Lindley’s
language in Clack v. -WWood makes it quite clear as fo- what
would be under similar circumstances reasonable conduct. = Of
the two things that a vendor has to establish, when he desires

‘to enforce & contract for sale with a condition that the title
“ adduced should be to the satisfaction of the purchaser’s sohc1~7 :

tors, would be either to prove that the solicitors did approve
of the title or that there was such a title tendered as made it

- dnreasonable not to approve of it. The effect of all this is that -

the plaintiffs, before they can succeed in compelling the defend-
ant to perform his part of the contract, have to establish thmt
they adduced and tendered such a title to the defendant that .
the rejectiogof it by the defendant’s solicitors was unreasonable.
It Would therefore, be necessary now to exa.mme what was the
title made out and tendered by the plaintiffs to Mr. Merwanji.

."‘ Was it such a title as would iriduce the Conurt to hold that 1ts -
" rejection by Mr. Merwanp was uhreasonable ?

~ The plaintitfs have tendered to the Court ev1dence of theu‘ )

title to the property in question which is mainly documentaryv'
evidence produced from the records to the Collector of Bombay

- and” from other sources, The Collector’s Head Surveyor,
"Mr. Vaidya, has given very useful evidefice in the case and has

produced many documents from his office, tracing the history -

. of the different pieces of land which go to make up the property '
_now contracted to be sold by the plaintiffs.” The history of
. the dxfferent plots making up the land on which the defendant’

T (1378)8(!11. D, 670,
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buxldmo' stands, is traced by Mr. deya. from as early a- date
~as 1821t It is true that some of the documents produced on
~the plaintiffs’ behalf were not discovered till after the hearing -
- commenced. They, no doubt, help the Court to s certain extent.
I think, however, that it would be but fair to. the defendant to
confine the: consideration of the question to-such evidence

as- was available in support of the plaintiffe’ title, before the

defendant’s solicitors finally pronounced their decision and
- rescinded the contract,” Were the materials that were st the
disposal of the defendant’s solicitors and available to him
sufficient to establish a title the reJectlon of which would be
considered by the Court to be unreasonable ?  Exhibit A-87 shows
that the search taken by the clerk of the defendant’s solicitors
was a farrly thorough and exhaustive search and was intelligently
conducted. I feel perfectly certain that if the records in the
* Collector’s office were personally inspeeted by Mr. Merwanji
- himself, if he had seen what his clerk seems to have seen, if the
_various entries and documents produced from the Collector’s
'ofﬁce had been before Mr.. Merwanji’s own eye, many of his
_doubts would undoubtedly have disappeared, There.is no doubt
 that certain inaccuracies crept into the answers given by, the

plaintiffy’, solicitors to his requisitions. © Those mistakes were
due to a d1ﬁerence in alphabetical marking of certain plots of land-
" on different plans, with the result that - they aggravated the'
- doubts .which had already been engendered in Mr. Merwanji’s

‘mind, The discovery of other documents, more especially of the

.agreemént of the 17th of June 1870, Exhibit A-29, explains

away some of these mistakes. When, however, one carefully
scrutinizes Exhibit A-37, which shows what materials were’ at
_the dlsposal of the defendant’s solicitors; no doubt is left in my
. mind that what was in the Collector’s office and in the documonts

“furnished to the defendant’s solicitors by the plaintiffs’ solxcxtors, '

aiforded ample ‘materials to establish that the plamhﬁ‘s had in

. them more than a marketable title to’ thé property which they
contracted to sell. It was said on the defendant’s behalf that

 the services of Mr. Vaidya were not at their disposal and that

‘the’ explanations which -he gave to the Court when producing

- the various docurhents before it, were not available to the defend-
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: zmt’s sohc1t01s There is 1o doubt that Mr Vaidya’s ev1dence

has materially assisted the Court in Jnderstanding the varlousv
_documents tracing the history of the different plots of. land in
- question. Mr. Vaidya seems to have studied the history of this

land some time ago for other purposes and I have no doubt in
my mind that if he had been asked to give any inforinationor

X furnish-any explanation of any particular entry in the Collector’s

books or of the documents in the files of the Collector’s office,
Mr, Vaidya would have done so,. Mr. Merwanji had not before
him the original entries and the documents inspected by -his
clerk. If he had, I think many of his doubts would -have been
dissipated. I cannothelp thinking that if Mr. Merwanji, instead
of treating the advances and overtures of the plaintiffs’ solicitors
in the stand~offish manner in which he-did, had responded to
them and et them in another spmt by explaining to them his
doubts and difficulties, he would have been in a very much

~ bettér position to form his opinion and would have formed a

more correct opinion as to the plaintiffy’ title than he ‘did. " He.
may have been strictly within his rights in refusing to say more;»

~ than he did say in his correspondence. But as the evidence -

proceeded before me and the title was traced aqd explained to’
me, I could not resist a conclusion growing in my mind that
Mr. Merwanji would have understood a great deal ‘better the-
effect of what his clerk had seen, if he had those materials undei"
his own observation.. That Mr. Merwanji’s studied. silence and -
refusal to divulge the nature of his objections were in'a great -
measure responsible for the error into which he fell-and the:
error into which he led_ his counsel, is clear from the incident:

- with reference to ‘the form of the deed of enfranchlsement of
Sanadi land. In the agreement between the partles it wasv
- provided that the portion of the plaintiffs’ land which was.

originally. acquired under sanads and which is spoken of ‘as"

-Sanadi land was to be by them converted into.quit and ground

. rent tenure and sold as such, The plaintiffs entered- intd nego-.‘
: tiations with the Collector for the necessary conversion and it was .
-eventually agreed that in consideration of a payment of Rs. 50,000
_to Government, the Sanadi land. was to be converted into'land of .

* quit and :growd: rent tenure. ‘The defendant wanting'informs-

[
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. atlon applied - to the Collector for the foun of the proposed._:»"" 1910, ..
“enfranchisement. deed’ and that form. was senb to him. . When . .Tnrscuzs .

~ the form: was taken to the defendant’s 901101tors, he felt that & eo% Lo,
" the words in it *“ or other the quit and ground rent for the time - Aﬁ;‘;’;‘fzﬁ

. bemg paya,ble” were objectionable. He seems to have forined  Pesapsor.

a notion that if his client accepted the enfranchisement deed in

- “that, form, he might be taken to have acquiesced in the contention

of Government ‘that they were entitled at any time to raise the

quit, and ground rent payable for the land.. Having formed this-
notion, he studiously keeps it to himself, never informs the

' plaintfﬁ'sf - solicitors that one of his main objections was the

~ presence of those words in the deed-and ib is not till the written '
. statement is declared on the 28th of August 1909 that the

_ plaintiffy’ sohcltors come to know that one of the defendant’s
contentions was thiit “he was not bound to accept a document
“of cnfranchisement in the form submitted by the plaintiffs’-

: sohcltors with their answer to the said requlsmon, masmuch as
under the said form of document the defendant, by reason of

- the cov enants therein contamed wonld ke precluded from resist-
ing-any fubure increase of the amount of the quit or ground
rent. which Gov ernment might seek to impose but. would

. be liable to pay such increased quit or ground rent”.

This ob_]ect1on is formulated for the first time in the written -

- statement. It is no doubt true that those words objected to by
Mr. Merwanji appeat in the form annexed to’the answers to
requisitions and also appear in the form sent to the defendant by

the Collector. 'Now the true facts, as deposed to by Mr. Vaidya,

. are‘that this form was in the first instance put forward -and’
adopted by Government on the 2nd of March 1907, as will appear
from the er’dorsement on Exhibit A-5. On the 4th of December
1908, however, Government altered the form and omitted the '
words that. were objectionable in Mr. Merwanp s opinion, as will.
‘appear from the endorsement on Exhibit A-6. If Mr. Merwanji
had only drawn the attention of the plaintiffs’ solicitors to this
objection on his part, I haveno doubt enquiries or representa.tzonsl

~would have been made in the Collector’s office and it would have -

Teen discovered without any difficulty that the form had been .

altered and that by some: -oversight or mistake, the Oollector S
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office. had sent to the defendant the old form which had beeng
abandoned, - In fact, Mr, Merwanji. had the new form before
him on the 16k or 17th of August 1909 before the defendant’s
written statement was declared; His attenticn seems to have
been actually drawn to the omission of the abjectionable clause
and yebt he. sits absolutely silent and never gives the plaintiffs a°
chance of rectifying the mistake and removing the ‘misunder-~.

standing. As a matter of fact, the plaintiffs have obtained en-

franchisement of their Sanadi land in the form that does not.
contain the clause objected to by the defendant’s solicitors, Ibis
true- they obtained thison the 14th of December 1909 but it is
clearly establlslged that the plaintiffs, after the 4th of December
1908, were ‘in a position to obtain the form in’which they evens

' tually did obtain it, without any difficulty at any time that the
. defendant was ready to complete. It has been urged on behalf :

of the. defendant that the plaintiffs’ solicitors were wrong in.
refusing to answer certain requisitions. I think the plaintiffy’.
solicitors, strictly speaking, were within their rights, in refusmg,;_»
as-they did, to answer some of these requisitions. ‘

~ In In re Ford and ILTIO the Cours of Appeal held - referrmg i

to similar requisitions as were made in this case that “such

guestions by the purchaser’s solicitors were not proper guestions

" to be put in requisitions to title”, Lord Justice James EYER

- anSWer any-part of the requisition.

“I am of opinion that the question put by the -purchaser

* ig anything buba requisition. It isa searching interrogatory
_ put to the vendors and their solicitors,” and it was held in this

case that neither the vendors nor their solicitors were-. bound to~

-~

Whether the plaintiffY’ solicitors were wise morefusmg toﬁ

‘answer the requisition, is another question, but the fact remains |
“that in theit desire to avoid - conflict, they eventually ' did niost
' fully answer the requisitions in their letter of the 29th of March “
1909, As I ohserved before, the plaintiffs’ solicitois.were un-
-"doubtedly in error in the explanatlon they give with reference to

certain small plots of land which go to viake up the whole of

-the land contracted to be sold, How this mistake arose would -

AL

(1) (1879)10 Ch, D, £63. -
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i»become qmte .clear at a glance by putting the. two plans, ong - .
-annexed to Exhibit A-19 and another annexed to Exhibit A-29,

~side by side. The plot marked B in Exhibit A-19 happens to be
“marked . C - in .Exhibit 23, The plot which is marked -C in -

“Exshibit A-19 is marked D in Exhibit A-29, and the plot which is -
‘marked D in.A-19 is marked B in A-2). At the time when this

‘mlsundérbtandlng arose, unfortunately Exhibit 29 had not been

discovered, and hence the difficulties in 1dent1fymg the plots by .

letters and making the measurements of these plots fit in with the

“plots described by alphabetical lettering. I do not think, how= -

-ever, that that mistake has any real effect on the question
“between the parties. As I have observed above, if Mr. Merwanji
had been less reserved, if he had not held Messrs, Little & Co.

ab arm’s length, if there had been interviews between the respect="

ive solicitors, if Mr. Merwanji himself had inspected the records
in the Collector’s office and seen the entries and the documents
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there for himself, I have no doubt that all his doubts would

have vanished.

The evidence as to the plaintiffs’ title consists mainly, as I '
have observed above, of documents which come from the Collec-

tor’s custody and other sources. Since the hearing, I have care-
fully gone through the documentary evidence recorded in this

‘case by the light of the oral evidence given by Mr. Vaidya, and- y-
I have come to the conclusion that the plaintiffs have made out

a much better-title to their property than a great many people
in Bombay would be able to make out with respect to a great

many properties. 1 do not propose to go into a- detailed” discus- .

sion of the various dccuments that go to prove the plaintiffy’

title to the property they contracted to sell. It seems to me

that the discussion before me. as to whether the plaintiffs were -

‘bound to make out.a 60 years’ title, as contended by Mr. Jardine,
or whether the defendant was bound to accept a 20 years’ title,
as contended by Mr. Inverarity for -the plainbiﬁ's, is of no real
importance in this eass. “The plaintiffs in this.instance have

been able to make oub a;, satlsfa.cbory title which extends toa

_period considerably over 60 years, and many of the objections

that were urged on behalf of the defendant seem to me to be with- - ‘

-oub any substance. Forinstance, Mr, Jardine contended that thero
B 1772-5 :
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was & dxscrepancy of somewhere about 45-square y yards. He sald :
the plaintiffs purport to sell 4,116 square yards and they ha.ver
proved title to only 4,071 square yards. . Now it must be. re-:
membered that theplaintiffs nevercontracted to sell so many square-
yards of land. ~All they contracted to sell was their Byculla
property and therefore the question of the discrepancy- of a-

few yards in measurement, even if recal,is to my mind of no
- consequence. . The defendant presumably knew the pla.mtxﬁs

property and knew what he was buying and there was no question:
between them of the actual area of the property. Both the ‘parties-.
understood perfectly well what they. were selling and -buying.

" Equally unsubstantial, I think, was the contention on the part
_of the defendant that he was entitled to rescind and repudiate

bacause there might possibly ba som3 incumbrance created.
between the years 1859 and 1865. Mr, Jardine contended that -

‘the absence of the original deed-poll. was compatible with lthe\A

firm of Treacher & Co. having mortgaged the property between
1859 and 1885, It seems to me that this apprehension. is-

‘identically the peril which was pleaded in Moulfon v. Edmonds N

and which the Lord Chancellor stigmatized as “imaginary and
chimerical ” and the observations of the Court ab page 252 of -
the report are, I think, a complete answer to the apprehensxoa

expressed on behalf of the defendant. When the title of the

defendant is traced by the light of the- ‘documents before the,

Court, it seems to me that ths fitle i3 ons thit any Court would
accept as a perfectly good title, . -

-1 propose now to trace very shortly the hxsbory of- th1 _'

. different parcels of land which go to make up the whole picce of .
“land on' which the plaintiffs’. buildings at present- sband In-

referrma to the different plots of land, I propose to refer ‘fo. °

. them as they appear on the plan annexed to Exhibit A-1_9 Ivs
"appears that as early as 1821 one Kazi Shaik Dawood bia®
" Mahomed Salia owned a portion of this land. In 1824 ‘ha:

acquired two more pleces of land by two different sanads and he:

~ was:from that date the owner of the whole of the land ‘in .
.questuon in this smt. From 1824 up to 183) all plots of laad®,

S m (1859) 1De G F & J. 241.
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_.lwel‘éb‘_in;the ‘possession of Kazi' Shaik Dawood. ‘In 1833 he " -
seems to-have made a-default in paying the Government dues:
-and the land was sold and purchased by the late Mr., Manekji -

Cursetji, who, during his life-time, was a prominent citizen of

- Bombay, Mr, Manekji Cursetji-held the land from 1839 to’
1849-and durmg his occupancy he used a portion of the land for
quarrying stone, with the result that the quarry was converted:
“into a tank, In 1849 Manekji Cursetji made over this tank to

Government for public purposes, as the supply of water was

scarce in that locality. The tank was given for the use of the -
public as a memorial to his late father, It was subsequently
“exempted from the payment of the ground rent, and by orders
of Government rent to the extent of Rs. 46-13-2 being the -

proportionate rent of the land given up, was remitted by Govern-
"ment. The land so given up by Mr. Manekji Cursetji is desig~
nated as tank land and appears on the plan attached to Exhi-
bit A-19 marked with the word ‘ Tank .. After he gave up the
tank land for the use of the public in the year 1859 by a.deed-
poll bearing date the 14th of December 1859, he conveyed two
plots marked A and D to the firm of Treacher & Co. These two'
*plots A-and D remained in the possession of the firm till they
were éonveyed to the limited liability Company,. the present
’plaintiﬁ's. So that so far as plots A and D are concerned, we
‘have the fact that they wers from 1824 to 183) in the possession
of- Kazi Shaik Dawood; from 1839 to 1859 they were in the

. possession of Mr. Manekji Cursetji; from 1859 to 1867 they

‘were in the possession of Treacher & Co,; and from 1867 up to date
they have been. in the possession of the plaintiffs. Then we
have two small plots B and C.. These plots in the first instance
formed a’portion of the tank land and got into the possession of
" the Municipality. The major portion of the tank land even-
tually cams back to Mr. Manekji Cursetji but these two small
portions never came to his possession and remained with the
" Municipality.. The firm of Treacher & Co. acquired these plots

in the early sixties, one I think in 1860 and another in 1863

from the Municipality. The Municipal authorities do not

" appear-to have obtained the previous sanction of Government

to the sale of these and other plots of. land in Bombay but
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- 1910, Government acquiesced in the said sales and waived all objec-:
1-"';&ng‘&%¥;& tions to these sales on their part by re-assessing and re-imposing
T e, 7 the usual quit and ground rent assessment on these plots, -
phgouen.  The firm of Treacher & Co. held these plots till 1857 and - from”
- Pemapmov,  that time the present plaintiffs have been in ' possession:- The -
' ' only flaw 1in the title to these plots that can possxbly be urged,"
'is that the Municipality were not . entitled to sell: without -
“Government sanction. . Government condoned this informality
_in the sales and practically assented to them when they re-
imposed quit and ground rent tax, and I think any apprehension:.
that the title of the plaintiffs would be imperilled after so many
. years of uninterrupted and undisputed possession merély because .
.of this informality or defect in the sale would, I think, come
well under the category of pemls that were stlmnatlzed as
¢ imaginary and chimerical.” - o

The only other plot that remains to be considered is the tank
land: This plot was in Shaik Dawood’s. possession between
‘1823 and 1839. 1In 1839 Mr. Manekiji Cursetji acquired it ab
the Collector's sale. He held it till 1849, The Municipality .
remained -in posgession of it from 1849 to about 1865:-
Mr. Manekji re-acquired this land under certain terms which iti is .'
‘unnecessary to set out here and he eventually sold the land to tshe
present plaintiffs by a conveyance dated the 1st of August 1870, ’
Exhibit A-20, and the plamtxﬁs have retamed possessmn of. the ’
land ever since. '

This shortly is the hxstory of the different plohs of land Whlch
" go to make up the property contracted to be sold. There can, '
- I think, be no doubb that the title, such as the plaintiffs have )
made oub to their ptoperby, is, to pub it -at the very lowest,
_certainly a marketable™ title. As I observed above, it is a
' better title than many owners in Bombay could make out to .
. their property. It ‘extends to a period considerably - beyond
sixty years and to my mind it is an unimpeachable title that the
pla.mtxﬂ's have succeeded in' making out to their property. .To:
reject such a title is to my mind unreasonable, and I find that
" Mr. Merwanji was not right when he decided that the plaintiffs
had failed to make out a marketable title, The opinion;: no-
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doubb was honesbly formed ia- thn lwht of what was. before' _ |

M. Merwanji, but in my opinion he failed correcbly to appreciate

‘the " materials, reference to which his investigating clerk had
" placed before him, - The learned counsél, to whom the case

~was submitbed, shared Mr, Merwanji's doubts and difficuities
because he really had not before him everything that. should

have been placed for his consideration. Mz. Merwunji was con~ -

“tent to place before counsel all that. was before him, but .all
that was before him was not all that he could have had, if he
. had either personally investigated: the Collector’s records and
. inspected all the entries and documents referred to by his- clerk
in Exhibit A-37 and if he had been a little more open and com-
mumca,{nve to the vendor’s eohc'tora. In spite of all his doubts,

Mr. Lowndes does in his opinion say that “the title is a fair-

holding one and might be accepted without much risk, if the
~ vendor. Company. would give an indemnity bond. They are a

substantial ‘Company whose indemnity would, I imagine, be a

fair security.” Mr. Merwanji seems to have ignored this por-
‘tion of counsel’s - ‘opinion altogether and never suggested the
-plaintiffs giving the defendant an indemnity bond, .

Having reca,rd therefore, to all the cireumstances of thlS casu,

T-have come to the conclusion nob only that the plaintiffs have
o marketable title to their property and have established it to

the satisfaction of the Court but that they had made out a -

marketable title before the same was rejected by the purchaser 3
sohcxbors.

I further hold tha.l; to rejech a t1t1e such as was tendered was
under the circumstances unreasonable and thas the conséquenb

attempt }o rescind the contract on the part.of the defendant Was'v

_ Wholly unjustifiable.
[Afbet finding on the various issues h1s LOI’dShlp ploceeded—ﬂ

-1 hold that the plaintiffs are entitled to specific performance |

of the contract, and decrece that the defendant do pay to the
' plamtxﬁs the sum’ of Rs. 1,50,000 with interest thereon at 5 pex

- cent. per smnum from the Ist of October 1908 till paymeit—the

- plaintiffs in their turn to .convey the premises contracted to be
- sold and give vacant possession thereof to the defendant..: -
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I ha,ve considered the questxon ot' cosbs and have come to. the
conclusion that the defendant must pay to the plaintiffs their
whole costs of this suit. Even after the plaintiffs had led their
evidence and proved their title, the defendant up to the very last
persisted in maintaining that they had no marketable title to
their property. I do not think this is a case in which any
porbxon of the plaintiffs’ costs should be disallowed.

Attorneys for the plaintiffs: Messrs. Lsttle § Co.

v

Attorneys for the defendant : Messrs, Bwknell Merwanjié’
Romer. :
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Before Sir Basil Scott, Kt., Chief Justice, and M. Justice Batchelor, .

PURSHOTUMDAS RAMGOPAL, PraINTIFF AND ATPELLANT, 0. RAM- "
" GOPAL HIRALAL axp Orness, DEFENDAms AND strozmnms.* o

 Arbitration—Statement of special case for opinion of - C’ourt—:dppeal froﬁ ‘
order of Court—~Civil Procedure Code (Act V of 1908), section 104, ana’
Schedale 1I, rule 11—Indian drbitration Act (IX of 1399), sectum 10.

In asuit filed for partxtmn of joint famxly property, the parties agreod to -
refer the matter to arbitration, and a consent order of reference was taken..

"A similar agreement referred to the ssme arbitrators questiongcas to-the -

partition of such immoveable property as was outside the jurisdiction of the

. Court in the suxt.

The arbxtlatow disagreed on certain points, but mstead of refemng theu'
differences (as the agreements of roference authorised them to do) to an umpire,
they sulimitted their own opinions in the form of a speeial case for the opinion :
of the Courti- In doing so they purported to act under the -provisions of the
_- * Original Suit No, 781 of 1908,

‘ Appesl No, 19 of 1910,
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