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Before Sw Baszl Beott; Kt., Cluqf Justue, and M. Jushce Batclzelar
JEEWAND AS DHANJI APPELLANT AND DEEENDA}TT K2 RA*\ICHODDAS

Executzon prooeeolmgs»Decree in Bowoola Court~T7ansmzsszon to Bombau

;\

the territory of H. H. the GdelrwAr of Baroda. On 12th May 1894 an_ applhi:

catwn for executlon‘ was. made, On 10th.J uly 1905 a second ‘\pphcatlon was -

- ma.de, the ™ prayer -being for the a.ttachmenb of the ~ moveable propeltles of
“the defendant, . “in whatsoevor “villages and at wWhatsoever places in-
) Okhamandal »  Okhamandal béing ‘within the ]uusdlctxon of the Amreh .
‘-v'.‘fCourt, the order for attachment was made. . . .
- :0On’ bth July 1909 the decree’ was transmxtted on the plamhﬁ’s apphcatmn
to ‘the . Bombay High Court for executlon, and on -15th . October , 1909 an .
: 'ﬂPp]]CIlthll for. executmn by a‘tachment of propezty in Bomb'zy was made. o

"'.T"Held that the apphcatlon was a substantlve appllcatlon -with 1og1rd to
"thé ploperty'm Bombay Whmh was not. the subject of any ‘previous’ apphca- .
- tion, aud being . made more than 12 years after the date of the decree, ‘was.
(ibaned by .the, prowsxons of sectmn 48 of the Civil Procedure Code (Act Vof
:{1008),, " '
An ordeir 'by al G’ourt passing a decree for the transmission .of: a decrec for "
executlon to another Coutt is not an " order for the- execution of the declee,'
nor 1s an apphcahlon for the transrmsswn an application for exeéuuon.

'.H'usem Ahmad Kaka vs Sa;u Mahamad Salziol(l) dlstmgmshed
:BROCEEDINGS 1n execution.
v On 17th J uly,'1893 the plalntlff aboyenamed obtained a decree-

e

for Rs; 5, 727 and costs against Jeewandas. Dhanji and another ..
“in the Amrel Court, in ‘the terfitory of H, H. the Gdckwdr of

‘ Baroda. On 12bh May 1894 the first’ applzcatmm to execufe

‘the decree was made. This application was finally- dlsposed )

of ‘on 12th August 1898 ‘Subsequently “the plaintiff heard
that the defendants Were comlng on busmess to Okhaumsmdeﬂl

’Appeal No. 46 of 1909, OngmalSmt No -562 of 1889 90‘m sttnct Coux't at
Amrelx (Baroda). :
(1) (1890) 15 Bom. 28

CHATURBHDJ RESPONDEVT AND PLAINTIFF* . ‘..

Higlt Court. for exetut on—Applwatzon to execute— Limitation—Civil
Procedure Code (4ct V(y“ 1908),, sectwn 48,. amul chedule I Order XXI .

. On 17th July 1893 ‘the plaintiff obta.med a decree in the Amreh Oo‘\ut, in
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1909 the District Judge of Amreli made the following order:—*

. THE INDIANJ:AW REPORTb. ‘ [VOL Xxxv.:_

(w1th1n the Jurxsdlctlon of tbe Amreh Court) and he,”therefore,‘
~on 10th'July 1905, made a second application for- executzon, :
rouoh translation of the materml part -of. the pra) er bemv:
as fo]lows R el T s T RS

% Asto whatever moreable propert)es Imay pomh out for tal:mrr undef
attachment in whatsc)ever vlllages and-at whatscever places.in Okhamaidal
the same may. be attached and sold by a,uctxon, and the moneys demved

.

“ther refrom maay be paid to; e T o e

- He further asked for the- arrest and detentxon of the defend~
unts On 25th J uly 1905 an order, was made for the abtach-
.ment of the moveable properties as prayed,’ “and a notice was.

- issued against the defendants, to show cause why' they should

-nob be arrested.” This’ notlce Was ultlmately dlscha.rged on.
80thJuly1908 S L ST »

" On 29th September 1908 the plamtlﬁ' apphed to the Amreh_
Court for tra,nsmlsswn .of ‘the decree for - execution to ‘the
Bombay High- Court under Governmenb Notlﬁcatxon No 2684 ]
dated 3rd July 1908.@. . T SR

"~ The Amreli Court reJected the apphcatlon, bub the reJectlou :
,was s¢t aside by the Appeal Court of Baroda, :a_nd_ on 17th June

_~ “ At the 1equ'eSt of the epplicanta formal cerbificate to issuo re "ﬁhe eerc‘t‘xﬂxoﬁ}
‘of the dectee {of this Court) by tho High Court of Rombiy according to
‘gection 218 of .the- Civil Code. ‘Whether the Darkhast to.be- proceeded"

with her or not Will be duly considered hereafter and decided accmdmgly.” i

In compliance with the above order, the- ‘District Judcre on':
5th July 1909 forwarded to the High Court- at Bombay. a copy:

- of the decree, ‘and’a certificate setting forth what part of .the:

decree remamed to be executed, - On 14th September he

"forwa.rded in addition copzes of the "order " of 25th July ]905‘
(frmntmg the application for  the executlon of, the decree) and:
the order of 17'6}1 June 1909. S S R -

Nt

(1) “In exercxso of the powers conferred by “gection 229 B of the Code of” le

' ‘Procedlua (Act XIV of 1882) the Governor General in Couveil is pleased to declare

‘that the decrees of the Civil Courts ‘situate i the territories. of His Highness
“the Gé.ekwé.r of Baroda, which have not been established or oontmued by the

. authonty of the Governor ‘General in Counel, . miay be . execu&ed in Bntxslz Indm
as if they bad been made by the COurts of Brxtlsh Indm P
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The p]zuntlff accordmvly on 15th October - 1909 applledto 1010, i
the Prothonotary for execution of his’ décree: “by attachment Jnnm'ien‘aef':
‘and sale of the moveable propelty of the said J eewandas’ Dhanji - 2"‘:“”;
con51st1ng of the - stock in trade and goods lylno- in- the ‘shop - gﬁ;’ggz\gf
of the said ‘Jeewandas '.Dhan)l situate -in” Chikal gally in the T

Muly Jetha Cloth. Market and bearing No 9220 s
The oroods were ettaehed Whereupon J eewandas took out a
summons against the plaintiff to show cause Why the executmn
proceedmgs s should not be quashed SRR ST
On the. apphcant’s depomtlncr Rs. 8 600 w1th the Prothonotary
as secunty, ‘the attachment on the trooda was, removed :

VOL: XXX¥]

Macleod J howe\ er,’ d1séharged the summons. Wlth costs,
holdmg (1) that ‘the order for transmlssmn was an order or '
a prevxous apphcatwn for execution, and’ therefore no notice .
was necessary to ‘be. issued - under Order XXI rule 2, and
(2) that the plaintiff’s apphca,tlon to the Bombay High Court for -,
the atbachment ‘of the , goods was not a fresh application and -
Wes ‘therefore nob, barred under sectlon 48’ of the Cnll Pro-
cedure Code (Act Voof 1909) ' R :

'~The defendant %ppealed
Jayaicar, v1th Mnlla,~ or the appellant

Jmna}z w1th Jar(lme (wctlng Advocate-Geneml) and Demz,
for the respondent R T

SR

S SCOTT, C. J: —-’l‘hls isan appeal from an- o1der of Macleod J.,
" made -in Chambers dismissing. an ‘application by the second -
" defendant to quash certain execution proeeedmws whlch 1 been ‘
- taken against hifn in the Bombay High Court. , SN

. *The’ p‘lamtlﬁ' had ‘obtained a decree in- the Amreh Court m
f/ the Baroda State'on the'17th July 1898, Hehad presented certam
apphcatlons for execu’tlon to’the Amreli Oourt of thh the second -

: was. presented on the 10th J uly 1905, within' twelve years of the
. pa.ssmv ot the decree. In that apphcatmn he prayed as follows :—

; “I pray for'récoyery of the -tmount of Rs,7,687:4-10 from- the . defendants s

©in. accmdance with the tlaim aB shown in the application for execution,: The

. same is as followu—(l) Ont -account of some. .urgent cause and occasion the:
~defendants are’ now going to come specially to Okhamanda]. Therefore, at

: that t1me a8 to whateve1 movea.ble properties I may pomt out for takmg
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under atbachment in whatsoever vrllaoes and at whatsoeve1 places in Okba-

. mandal the same may be a,ttached and sold by auetxon and the moneys “derived "

therefrom may be paid to me. (@) If the- defendants Joveable property be'.
insufficient to satisfy the moneys then’ you would be pleased to_cause the
moneys to be' récovered and given to me by’ enforcmtr for’ that purpose a.n

" “order . for . imprisonment . against the’ defendants The- defendants ™ ,are,
. a.bscox.dmﬂ‘ to a foreign-territory, - They have now 1o property- ab- all’ vnthm '
" 'the Junsdlctron of this Court.. Therefore sxmu)taneomly with enforcmcr '

execution a3 against movéable property you. will’ also compel’ them to appear
before this Honomable Wyayadhlshx Court ?

01;1 the. 25th of July 1905 an order was’ made by the Amreh
Courb to the effect thab—— o

o The Darkhast (apphcatxon for. executlon) after havmg been reglstered m
ihe ‘register book an order for execution shiould be issued for actachmg the v
defendants’ moveable property. The other prayer s for arrest ‘and i 1mpnson- :

ment, of the ‘defendants,  As to-that matter along with the order dewlmg w1th
“the edse” of non-satisfaction” of m oneys from movesble property -a xiotice

5

should e -issued agalost the defermdants calling 1 upon themto show cause why

an order should not be 1ssued for their arrest and 1mpmsonmcnt »o - )
Upon that notice " a subsequent order was made on the SObh
7 uly -1908 . dechmng to issue executlon agamsb the defendants

persona]ly

The plammﬁ' then applied to-the Amreli-Court for an order
trsmsmxttmg the decree for execution to the High Court of -
, 'Bombdy That apphcatxon was refused on the 1‘7 th October 19 08

An appeal ‘was preferred to the appellate COurb sﬂ:tmg 1n

._ »Baroda upon which an order was made setting aside the order.

'of refueal of the Amreh Court

'-".f.'bheld “that:the decree.was no lonver such as could be’ executeds .- Suchis not, .
“however; the case in the present proceedings. Henee . the' appellant’s decreek,'
~ ‘was not txme-bamed but” was within time. : We, therefore, decide that the?

The judgment of the Baroda Oourt is 1mportant The J adges .

say'—-t"

i We hold that wlxen the ‘deoreo- was -such as could be executed the lower
" Court - should not have objected to Qra,ntmv tho appellant’s apphpatlon, Hadjf

“‘the Daxkhast’ of the appollant been presented on the 15th J uly 1906 instead of

on' the 15tk July 1805 after' the-date of the decree, then it could have been :

‘ '1pphcat10n made by the appellanh for a oertrﬁcate for the executlon of the

MY I
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decree in. the Bombay ngh Court deserves fo be granted When the deci‘ee s '

1s sent to thie Bombey High Court for’ exeeutlon, that’ Court will 568! wﬁether

the dec1ee can_be . executed . accordlnf“ to their law of hmxtatxon But tha}'

v_'pomt has not’ baeen’ conmdered here, It Seems that the quéstion i isg, dlﬁicult
But accordmo 1ol our law the decres. s  such as can be executed. -

. - In-#n earher part of the Judgment upon. tbe questlon Whether
“the lower : Court was right in deciding {that ‘the apphcatmn

- ha.vmg been made after twelve years “the decree became tlme--

‘barred’ and could o ‘longer. be- executed ‘the learned Judges '
. hold that :—

e P1operly speakmo thie application was 1ot a Dmkhast but an apphcatlon

“What par tionlars there, ought to be in & Darkhast for executlon ofa decree is .
. statedin the va1l Procedure. Code, sectlon 298, As the said partlculzus are not
: st-\ted in' this apphcatmn, the same does ot become a Darkhast.  But it.is an
’ appucatmn made according lo lePxocedme Code, seotion 217, Such an appli
- eation for fhe transfor of a. decree I8, a stop in aid of the execution of the
- deeree within the meaning of clause’d, Article 179, Schedule II of Act XV of
. 187y, The British High Courts have Held as above” - - c

o Mr, Justlce Macleod ha,vma an mcorrect translatlon of the
A pla1nt1ﬁ”s apphcatlon for execution, dated the 10th J uly 1905,
. Wag under the i xmpressmn that the application was for attachment
-of ¢ Whate\;ex' - moveablé - property ‘ the “defendants might
J/have ab’ Okhamandal or’ any other place ‘whatever.” That,
however Was not the apphcatlon The words were : “in what-
"soever v1llwes and ‘at whatsoever places -in Okhamandal the -
© same may be a,ttached -Okhamandal being within the Jurlsdlct1on
{of the “Amreli- Court, "the appli¢ation for execution” wis in
‘_ order in so far as it related to moveable property in: Okhemandu]
- Mr. Tusticd  Macleod, bemg of opinion that there was an order
“for execution based upon an apphcatmn for execution of moveable
property,’ of the defendants wherever sibuate, held, that he
“ wiis - bound by thé order of the Amreli. Court .for execution
) no'amet the moveable property mentioned in the apphcatmn of
“the 19th July 1905 and that' therefore ‘the attachment againdt -
- the property of the deféndant in the MulJl Jetha Maiket in
"‘Bombay, which.was miore partmuliu-ly specxﬁed in on application
“to the” Prothonotary after the decree had been transmxtted from
Baroda to Bombay for executlon;. was a good attachment, -~ .7
" "'In coming to’ that conclusion”he. folt_himself to be bound " by.
3 the demsmn of th1s Court in Husam Aﬁmazl K /ca v, Sa/u Maﬁamad

Caend,

‘_h__________»
JEEWANDAB

T Durang ax
O,

- Pmcuonms
Cﬂuvnnu\m ,
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RIS application was made to the Rangoon Court in November 1886,

.' under section 248 of the Civil Procedur Code, for the executxon of
“the - decree * against’ the Judﬂment -debtor’s : legal representative.
‘The Rangoon Coutt in February 1887 ordered that the deeree.

+ should be executed and\lt was thereafter transferred for executxon‘

'I.‘HE INDIAN LAW REPORT% [VOL. XXXV'?

:S'a]&zd(n That was a case in whmh after a decree had been ob-*
tained : against a Judament-debtor i the Court of Small Causes ab,
“Rangoon in'1883 and aftér the’ Judgznenb-debtor who had beenj
arrested in ‘execution had -died in gaol in ‘December: 1883 an

to the Court of the First Class Subordmate Judﬂfe at Suratﬁ

" and a Darkhast for execution was presented in that.Court on
‘ the 22nd April 1887 against property in Surat.. It was objected

‘by the defendants on the record that the decree was barred by’
limitation. . The Subordmate Judge overruled the’ objéction and.

ordered execution to issue, bemg of opinion that the plea of
~limitation could not then be- raised. The District' J udge, on the-

‘other hand, considered himself competent “to” enquire into the-

“propriety of the order for execution made. by the Rano-oon
- Covurt in February 1887. Tt was, however, held by this Court
" on appeal that the District J udnre had - no power to - determme
- whether -the executionwas barred in February-1887 or not, for:
“an order for execution, though it may be erroneously made, iy
'44»‘ nevertheless vahd unless reversed in appeal e

In our opmlon the case of Husein Akmad Kaka V. Sa/ % Ma/lamad
Sakz’?l(ll has no a.pphcatxon here. The érder for’ transmission by.
the Bardda Court is not-an order for excution, nor-is the apphcatlon

. for transmission by the Baroda Court to_the Bombay Court an
" application for execution ; and we are of - oplmon that the obJectlon
“taken on behalf of the judgment-debtor is good, namnly that.the’
- present appllcatlon against the property of the’ Judgment-debtorf
~in the Mulji-J etha Market in Bombay is barred by the provisions’
of section 48 of the Civil Procédure Oode " Thdt section provxdes:
~that where an apphcatxon to execute a decree, hot being a decree
- granting an injunction, has-been made, no order for the e‘zecutmnj
" of the same decree shall be made upon any fresh application pre=-
. sented after the expuatlon of twelve years from, the- date of the

Q) §1890) 15 Bom. 28
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. _decree sought to be executed Here, we have an application

1made to the Prothonotary of this Court in Bombay after - the -

- transmission by the Baroda Court of the decree and that appli-
_'l@cation is a substantive application with 1égard to the property
~in Bombay which was not the subject- of any previous applica-
tion, It is an application made in accordance with the pro-
- visions of Order XXI, rule 11 o

There is ample. authorxty for the prop051t1on that an order

- by aCourt passing a decree for the transmission of a .decree for -
- execution to another Court is not an order for the execution of -

the decree, nor is an application for the transmission an ap-
/plieation for' execution: Nilmeny Singk Deo v, Biressur Ba-
nerjee® ; Suja Iossein v.” Monohur Das®, -The whole of the
- argument on behalf of the plaintiff upon this point has been
devoted to the attempt to satisfy this Court that the order for

transmission is ‘an order for execution, It i is, however, clear.

from the records of the Baroda Court itself that the application
_ for transmission was treated as an application for transmission
-and nothing- more, and that the order which -was made for

transmission. was not treated as an order for execution but as
-an order for tra,nsmlssmn re the execuhon of the plamtxﬁ"s

. decree.

‘Here, therefore, we. are concerned with a fresh apphca'o,on _
E made wore than twelve years after the date of the decree, and
it is clear from the provisions of section 48 of the Civil Pxocedure

Code that it cannot be entertained,

- We, therefore reverse the decision of the lower O‘ourt and
make the defendant’s summons absolute with costs thronghout.-
" The anount withdrawn must be refunded. '

" The order for costs will mclude poundage expenses.
' * ' " Decree Mversecl
L Attorneys for the appellant © Messrs. Mﬂlm, IIzmlal Mody and
Banchoddas.

-Attorneys for the respondent Messrs Dzloslnt Dﬁanjzsha and ~

: Soonderdas. .
Ko MOI; Ko

" (1) (1859) 16 Cal. 744, . - - (2) (1895) 22 Cal 931,
p 17723
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