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A sedxblous pubhcatlon. Thé.t Be’ing wo I am not prepared. to -
gQ anywhere near the length of presuming that the accused had-
any knowledge whatever that the book which was Leing prmteu
“’at” his ~préss. was o seditious pubhcahon. Finding | myself
unable to make that presumptlon, it seems to me that I am

bound to agree with the conclusion that he must be acquxhted Qf

" the charge on which he has been’ tried.

NI

C’onvict{z’od seé _aside.’-- .

R R,
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" Before Mr. Ji ustioe Chandavarkar and My, Justice Heaton.
EMPEROR », MULSHANKAR HARINAND BHAT.*

I

Preszdency Toivns Insolvency (dct IIT of 1999), sections 17 103 an} 104-— )
* Adjudged insolvent—Criminal proceedings against the qulvent—Penal‘

Code (At XLV of 1860), section 421—Sanstion of Insolvency Court not.
“_a;tamed—-]zms:hchon o Magastrate«“ Suit or oﬂzer legal proceeding,”

a interpr etation of:

L.

-Apm son in insolvent circumstances apphed to the Insolvent 'Debtors Couxt
‘85 Bombay for relie under the provisions of the Presidency Towns Insolveney

. Act, 1909 ; and. was adjudicated an insolvent. Ten days later, a creditor of °

the insclvent, without having obtained any sanction from the Insolvent

Dobtors -Court, filel a_complaint against the insolvent in the Presidency.

Macnsbi'ates Court for an offence punishable undor section 421 of the Indian

* Penul Code, 1830. It was contended that the Magistrate ha.& no Junsdmtmn

to entertain the complamt.

v Held, thab the Magistrate's )uusdxcblon totry the msolvent for an oﬁence

" under secbion 421 of the Indian Penal Code, 1860, was not taken away by any

thing contained in the Presidency Towns Insolveney Aet, 1903, . - ©.o'v i

" The expressmn “ or other legal pmcsethno ”in seot'on 17 of the I‘resxdency
Towns Insolvency Act, 1909, coming after the word #suit *, a word of more

limited epplication, must be construed on the prmc)ple of gjusdem genems. .
It, therefore, mcludes only proceedings of a civil nature, - S

‘THIS-was an application for revision of an order passed by

.Chumlal H. Seba.lva,d Actmw Third Premdency Ma,rrlshate of .

Bombay S
- * Criwcinal Appacshon fer, R svision ko. 177 of 1910. “

S j .13_1254.1“
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W0, . The accused No. 1 Mulshankar was the proprietor of a thea- ;.\-;
~ Exeeron  trical ‘company called the ¢ Kathiawad Na.ta.k Ma.ndah,” Whlch

. Ve .
| Moismixkan Was in embarrassed circumstances, - .

- HARINAND ' %
BT, The puraphernaha. of the company, consnstmu of - scenes, _

sceneries, dresses, &c., was first pledged to two merchants at
. Ahmedabad on the 3rd September 1903 for Rs. 7,500.- On
the 5th April 1910, the ‘accused No. 1 executed an asswnmenb
of the paraphernalia of the company for Rs. 10, 000 toone
" Chhotalal Mulchand (dccused No. 2), Out of the sum so obtained,
~accused No. 1 paid Rs. 7,950 to the Ahmedabad merchants ; and: -
the remaining. Rs. 2,050 were spent in’ paying off the.arrears of
salary of some of the actors and servants of the company. .

. Owing to the préssing demands of his other creditors, Ath'e
~ accused No. 1filed his petition  in the Court for the Relief of
Insolvent Debtors ab Bombay on the 19th April 1910 and he
was adI]udO*ed an insolvent the same day. ‘

~On the 23th Ap:il 1310, one Ambalal Nathaji, a . creditor of
accused No, 1, presented a co_mplamt in the Court of the Acting
Third Presidency Magistrate of Bombay, against accused No. 1
~ for an offence punishable under section 421 of the Indian Penal
- Code, and against Chhotalal and his brother (accused Nos. 2 and
- 8) for oﬂ'ences pumshable under sections 421 and 119 oE the
Code.

The accused contended before the Magistrate that he had no
~ jurisdiction to entertain the complaint, as the complainant had -
not obtained leave of the Insolvency Court under section 17 of -

'~ the Pres1dency Towns Insolvency Act, 1909,

-

- The Magistrate took up the preliminary question as to jurlsdlc-
tlon first, and held that he had jurisdiction to hear the case. : .-

~ The accused applied to. the Hwh Courb under 1ts crxmmal re<
visional Jurisdiction, - : : :

“F.S. Talyarkhan, instructed by Messra. Ardeskzr, Iloumqa v
.Dmsﬁaw & Co, for accused No. 1. -

 The new Insolvency Act enables the Insolvency Court to go '
.into questlons which are identical with those. which can be gone
into ina complaint under section 421 of the Indian Pepal Code,
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1 ]860 Tbe Act leaves the. complete control over the insolvent 1910,
©.in the hands of the Insolvency Court. - Tt defires the oﬁ'ence (sec- : Lm-mon
:'Atlon 103) and provules for the pro(‘:edure and punxshment Mm.suuxm
";1'(secb10n 104). : vl H%‘:{'f;m,’.:
o If ploceedmvs can be taken both under the Acb and- the . st
~ Indian Penal Code an insolvent is liable to two prosecutlon%v;

- abouh the same’ subJect-xnattel and a.t almost the same time,.

Lastly, when “an act is made pumshable by two Actq one -
' 'general ‘and the other special, the sentence should be pa,ssed'
_ under the latter: see Kuloda Prosad Majumdar v. Tl@e Emperor(l)

. Lee v, Dangar, Grant & Co. @ : R .

7 elinkar, 1nstructed by . Messrs. AiddS/LM‘, IIo:mas/z, Dmshaw ‘
& Co., fcr accused Nos.2and 8, .~ - , .

" The general’ rule of ejusdem generw is subJect to thls reservation.
 that if thie words that follow a word of limited sense are intended”
to be used ‘in a wider sense, then that sense must be assigned -
“to them, The werds “or other legal, proceedings” , in section
‘17 of the Presidency Towns Insolvency Act; 1909, are so used .
and they mclude criminal proceedings, -~ : Lo

“.If this were not so, then it would be open to any creditor ot
an insolvent to go to.a Criminal Court and by adopting criminal -
- proceedings against the latter to extort payment from him. I

would " thus leave an engine of oppresswn in the" creditor’s
hands. = .. - Do A

Bmmng, with B. J. Dlwmlr and D G. Dalm, for the coms "
" plainant, : . L
- The words “or other legal proceedlngs #in’" section 17 of -
~ the Pres1dency Towns Insolvency Act, 1909, following the ~
. word “suit ” refer only to civil proceedings. ‘This becoibes
"clea.r when tbey are contrasted with ‘the words “or. ‘other "
proceedings™ in section 18 of the Act. The former section was -
enacted to settle doubts -that had. arlsen ‘regarding the inter
pretation of section 49 of. the old Act see Hoobamclmnd Ve
: Nowro/»@)

iy

(1) (1906) i C.W N mo e S (1892)2Q B. 337. 3
. ) (1907) 10 Bom.L R. 345,
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The Aot makes\ a clear dlstmct;on bebween offences undet -
sections 421, 424 of the ‘Indian Penal Code and. seetion 108 of

the Act: sce section 79, clause (2), and scction 39. The terms ..

of section 103 are not the same as those of section 421 and”

-thele is difference even as to pumshments

‘It is a principle of law that the general law is not avg1ded
unless- there is an express. repeal of it under the special Act )
See Maxwel] (3rd Edn.), pp. 469, 253, 256, 113 | Chandi Pershad

- v. dbdur Rakman®; Proceedings of the High 6 urt, dated 22nd -

February 1876® ; and The Queen v. Ram"/mm;’mppa(")
Talyar/c/mn, in reply. -

The offence under section 421° of the Indmn Penal Code is ‘.

" the ssme as that under section 103 of the Insolvency Act; and it

would be undesxrable to pumsh ‘s man ‘twice over for the same
offence. ‘

 Velinkar, in reply, referred to In ré Meghraj G&néalm#ﬂ

C HANDAVARKAR, J, :—The three petitioners are being prose-
cuted on the complamt of a’ creditor of the first petitioner in

" the Court of the Third Presidency Magistrate, Bombay, the
, charge against the first petitioner being an offence under

section 421 of the Indian Penal Code ‘and the charge against
the other two being abetment thereof. The first petitioner was
adjudged insolvent under the Presidency Towns Jnsolveney Act
(1II of 1209) ten days prior to the institution of the complaint, -

. It was urged for them before the learned Magistrate by way of
~preliminary objection to the complaint that his jurisdiction to

try them for an offence under section 421 of the Indian Penal

. Code was excluded by the provisions of the Presidency’ Towns
: Insolvency Act and that the only Court which 'was competent

to entertain a complaint of the offence was this Court, -exercising

-insolvency jurisdiction ‘under the Act. The preliminary -
- "objection’. having been overruled by the Magistrate, the peti- -

tioners ask this Court to quash his ordcr and proceedlngs in

T the exercxse of its rev1smnal ]urlsdlctlon o

O gsmcaisl o ® (18%3)5Mad. 249,
() (1876) 1Mad. 85, ) (1910) Seeantep. 47, '
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Fxrsu 1b is contended *hat the Magistrate’s: Jurlsdlctlon is
,exclu@ed because no leave -of the Insolvency Court-under

“section 17 of the Presidency Towns Insolvency Act has been
obtained for the institution of the criminal proceedings in the
Marrlstrate Court. That séction provides that “on the making
of _an order 'of adjudication....no creditor " to whom the

insolvent is indebted in .respcét of , any debt . provable in’

insolvency - shall, during the  pendéncy of the insolvency

:proceedings, have any remedy against the property of the
insolvent in respect of the "debt, or shall- commence any suit or
otherJegal procceding, except with the leave of the Court and
‘on such terms as the Court may impose” By the complaint

filed in the Mamstmte s Court the credifor here concerngd is not .

asking for * any remedy against the property” of the first

petitioner. Nor is the criminal proceeding initiated in’ that.

Coutt a suit. Bub it is urged that it falls within the wore
" general expression “or other legal proceedings”.. That general
expression; coming after ‘‘suit”’, a word of more limited
"application, musb in my, opinion, be construed on the prmclple
of ¢jusdem generw It was said “thab such construction was
‘opposed to'the nreneml scheme of the Act, which ‘is to give
‘complete’ control to the Insolvency Court over matters, _both
civil and eriminal, aﬁ'ectmd the property and ' the pefson of an

adjudged . insolvent. Where the Act creates ‘an offence_ it is

the Insolvency Court which has jurisdiction as to it; and a3
to offences under the Penal Code, the ordinary Jurlsdxctlon of
“the Chmmal Courts cannot be held to be excluded unless
cexpressly or by necessary 1mphcat10n the Act repeals the Code
for the purposes of those oftences. .

The: question, therefore, is whether there ‘is anything in the

" Act which repeals section 421 of the Indian Penal Code..- We.

have at the outset section 39 of the Act which directs that “ the
~ Court shall refuse the’ dlscha.rge in all cases where the insolvent
- has committed any offence under this Act, or under sections 421
to 424 of the Indian Penal Code.”” Then section 79 of the Act
makes it the duty of the -Official Assignee “to investigate the
- conduct of the insolvent and to report to- the Coult upon any.

appllcatmn for- dlscharge, stating whether there is reason . {o°

’

87

<1910,
-EMPEROR
» . . w‘ -
MULSEANKAR -

-HARINAND -
Baar.. .



68 -

Soeto,

Attt et
" EMPRROR

K
- MULSHANEAR .
" HARINAND
- . BEAT.

THE INDIAN LAW REPORTS, [VOL Xxxv‘

- believe that the 1nsoivenb has commxtted any act whlch con-'
. stitutes an offence under t}us Act or under sections 421 to 424'

of the Indian Penal Code in connection with his 1n'=olvency Mo
‘and “ to take such part and give such assistance in relation to the\ '
prosecutlon of any fraudulent insolvent as the Court may direct or.
" as may be ‘preseribed.” This language is consistent only with the -
“preservation of the jurisdiction of the ordmary Criminal Courts
as to the offences under sections 421 t0 424 of the Indian Penal
Code. These sections, so far from being repealed, aré’recognised
by the Act as being operative and the prosecution of the

insolvent for the- offences created by them i is dlstmctly con- "
templated by the Act. : ’

. The only section of the*Act which is rehed upon asin eﬁ‘ecb
repeahng_sectlon 421 of the Indian Penal Code and substituting
therefor, a new offence, created by ‘the Act and made triable

‘only by the Insolvency Court, is section 103. But thdt- section

does not substantially interfere with . section 421 of the Code..
" As its essential 1ngred1ents show, it is more or less -a new offence,
created by the Act in addition to the offence under the Code, .~ .°

What are the ingredients of the offence under section 421 of 3
the Pendl Code as contrasted with those of the offence under -
section 103, clause (3), sub-clause (ii) -of the: Presxdency Towns

JInso]vency Act, with which we are hereconcerned ? ~ First, the act

complained of must, under section 421, have been done® dishonestly ~

or fraudulently,” whereas-the offence to fall within”section 108
of the Act requires only ‘the element of fraud and dispenses.
-with that of dishonesty. - It is'true that at least one element,

that of dishonesty, is comion to both ; and it may be .conceded-

jtha,b there are also some common elements in both as to the act
itself, const1t]1t1ng the offence. - For instance, the act contemplat--

ed in section 421 of the Code consists in (1) the removal * of the,
property or (2) its concealment or (8) its delivery to any person,
or (4) its transfer or the eausing of its transfer to any person,
without adequate consideration. = The offence under section 108 of

_the Act brings in a_few of these . elements, namely, removal

concealment, and trensfer "But it must be‘,a. transfer of a |

- limited kind, it has to be by way~of charge or mortgage only.
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Then aaam, under sectlon 421 of | the Code ihe transfer must be .. . 1910.

© “without adequate conmdemhon but that element is absent in - EspEror
sectlon 103, according to which 1b is 1mmaterla,1 whether the mmm,,m;
transfer by way of charge or mortaacre is supported or not by ,,Hﬁﬁlzp““ :
adequate consideration,

"These differences between the two sectwns are mtens1ﬁed

- when -we come to the question of inténtion as an. essential
_element of the offence constituted by- each of the sections, “Thé"
intention required by section 421 of the Code is that'the act

" must be done to prevent or with knowledge that it is likely to
prevent the distribution of property according to  law among

' the creditors’of the offender or the creditors of any other person,
> whereas the intention in section 103 of the Act is not the
distribution but ei_t-her'the d_imin}ltion of the sum to bs divided

* among the insolvent’s creditors or the giving of an undue pre-
- ference to any of the said creditors. Distribution need not
necessarily have the effect of diminution -in all cases ; and there.

. may be undue preference, which does not "necessarily mterfere
© with the distribution. - :

So also as to the penalty prov1ded by elther sectxon The
pumshmont for an offence under section 421 of the Code is two..
years' imprisonment of either description, or fine, or both ;- that
_under section 103 is only two years’ imprisonment. '

Tt may be that in some cases the facts proved may brmnf‘

.. about elements common to both the sections; but that is. not -
© énough to create repugnancy between them. The repugnancy’
- or contraricty must be substantial and must clearly arise out of
" the gencral features of the two sections. * Every affirmative
statute is a repeal of a precedent affirmative statute, where -its’

- matter necessarily implics a negative ; but only so far ss ‘it ig
. clearly and mdxsputa,b]y contradictory and contmry to the
_ former Act in the very matter ; and the repugnancy such, that
the two acts cannot be 1econ01led ?’  (Dwarris on bta.tutes,‘
2nd Edition, pages 680 and 531 ) As was said-by. Grove, J, i in .

" -HI300 v, Hall®: % Tt is common lo earning that one statute' may be’ .
‘impliedly " repealed by a subsequent statute ‘nébessaxily'j"
' .- (1876) LR 1Ex.D,411, C
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mconsxs’oenb with ity but then the mconswtency must be’ o
great that they cannot both . be to their full extent obeyed.: T
de not think that in considering a questmn of this kind, wo
ought to hold that a mere accidental inconsistency between two

statutes amounts to a total repeal of the carlier; such a doctrmei

‘might be pushed to a mischievous extent.” '

On the ground, therefoxe that the oﬂence under sectzon 421 .
of the Indian Denal Code is substantially different from. the:
offence under section 103 of the Presidency Towns Insolvency
Act, .1 am of opinion that the Magistrate’s Jurlsdlctmn to try an
adjudged insolvent for the, former offence is not taken away by -

the Iatter Act, "

N

The rulo must hherefore, be dlbeba,rged R S

~ Hearox, J. A (;rechtor mstltuted \against a debtor n prose- -
cution under section 421, Indian Penal Code, alter an order of

; adjudication had 1Feen made under Act IIT of 1909 in respect of -

the debtor.: The Ieave of the Tnsolvency Court was not obtained
to institute those criminal proceedings. The question is’
whether the Mdgxstmte has jurisdiction to proceed until the:

leave of the Insolvency - Court is obtained. The argument’

that he has not is founded on the termsof section 17 of the ’_
Act. That section runsas follows 1~ o

“QOn the making of an ordet of ad;udwatzon, the properby of the irisolvent .
wherever situate shall vest in the Official Assignee and shall become diy isible
awmong his ereditors, and thereafter, except as directed by this. Lot, no c1edltor_
to whom the insolvent is indebted in respect of any debt provable in insélvency-
shall, during " the pendency of the .insolvency proczedings, Lave any remedy

" against the property of he insolvent in respect of the debt or shall commence

i

any suit or other legal proceedmg except w1‘h the leave of the Coum‘/and on
such telms as the Court may impese :

Prcmded that this section sha,l not affect the power of any sacared ereditor™
’to realize or. oﬂxexwxse dea.l with hlb seourity in the same manner ag he would! . -
have been entitled to - roahze or deal with it if thxs section had not been h

- passed.™

1t seems £o me th&t by “ other legal procecding ** iy meant _

“broadly other proceeding of a civil nature connected with the _
- insolvent’s estate. This is to be inferred from’ the words of the -
_pectlon as a whole from What is quite plainly its main mtentlcn

~
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whlch is the vesting of the- msolvont’s property in the Ofﬁclal
: Ass:gnee and its protection against Cuurt process; and from the

~'position of the section in the general scheme of the Act. I
$hink the expression’ does not include criminal proceedings.

Tt was argued that the “Act intended the JInsolvency - Court

_to have control not only over the insolvent’s estate but in

reepect of all matters arising out of his conduct in so far as it

‘could be brought in question in relation to the insolvency,
There is much force in this argument; but had the intention
of the legislature been to prohibit a Magistrate from taking

cognizance of a complaint of an offence under the Indian Penal
Code against an insolvent, it would have given clear expressmn,

to that mtentmn and this it has not done.

Tt was also argued that section 103 of the Insolvency Act
by defining" and making punishable offences akin to those
defined by section 421 of the Indian Penal Code has repealed the
latter section in the case of matters coming within the scope

" of the Insolvency Act. Sections 39 and 79, however, make it-

quite clear that it isnot so.: for both those sections expressly
“contemplate as separate matters an offence under section 421 of

the Indian Penal Code in the case of an msolvent and an oﬂ'ence
" under the Insolvency Act. '

Lastly, it 'was urged that if a prosecution was allowed Wlthoub '
leave of the Insolvency Court an- msolvent could be prosecuted

twice over for the same offence ; once before a Magistrate under
the "Indian Penal Code and again under section 104 of the

Insolvency Act. This imaginary terror makes as little -
impression, 6n me, as I conceive it did on the mind of the

’ leouslature which enacted:-the Insolvency Act

For these reasons T am of opinjon that the Magxstrate was

\ nght in deciding that he could proceed thh the complamt.

Rule dzscﬁarged. .
R, R

B 12644
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