| VOL.XXXV.] ;, BOMBAY SERIES

expanded mode of expressma the same’ idea. Our dec1s1on on <
this‘point is supported by the-case of Nherodemoney v. Dosrgas:.

money™ which cannot, we thmk be substantlally d1sbmgu1shed
from it SRy : v

B}

" "We, therefore hold that bhe sult was not barred by hm:tatmn.’;

. There is na dispute as to the property to whwh the plamtli‘fs
as repr esentmd the orlgmal pla,mtlﬁ' Saraswatibai, are entitled."

We reverse the decree” of the lower appellate Court and
declare that the appellants are ‘entitled to recover. the sane
mortaage -bond; Exhibit 84, and all the mortgage-bonds and
personal bonds and docuu{ents relating to the undisposed of and
unexhausted residue of Jethabhai’s estate... Order that respond-
ent 2"do ‘retain -one bond of the nominal-value of Rs. 100 for
“delivering to the Vyatipat institution. Order that the respond-
ents 1 and 2, if and when requxred so to do'by ‘the appellants,
. do’ assign to them the said -bonds - and documents at the
- appellants’ expense. Decree that respondent 1 do pay Rs.81-7-0,
_-that’ respondent 2 do pay Rs. 107-11-3, and that respondents
1 and"2 do pay Rs. 60 to the appellants. Decreé -that first and
- second respondents do pay the costs throuwhoub of appellnnts

.v:'and thn‘d respondent.
T Decree reversed,
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person, A book styled “ Ek Shloki Gita ” was printed at this press, It wag

" o book that dealt to a large extent with metaphysies, phllosophy and rehgxon

Tt also contained seditious passages scattered among dxscussmns of Teligions
matters. It was not shown that the-accused ever read the. boolk or ‘was aware

‘of the. seditions passages it contained.. The accvsed was convicted of the -
offeace punishable .under section 124A of the Indign Pena.l Code, 1860 88 .

_publisher of the book.. On appea‘ I v

Held, by Chandavarkar, J., that the cumulative effeet of the suncundmg
circumstances was such as to make it improbable that the accused had read the
beok or that he had known its seditious object ; and that the evidence having*
‘thus been evenly balanced and eguivocal, a reasonable doubt arose asto the’
guilt of the accused, the benefit of which should be gix en to him,

" Held, by Heaton, J., that before the’ accused eounld be COnvmted under
seotion 124A of the Indian Penal: Code it must be found that he had an
intention of exeiting dlsaﬁectlon ; and that the. evxdence fell very shozt of
provmg the intention, : .
- Per CHANDAVAREAR, J. —A declamtlon made under aectxon 4 of the Pless
Ae t, is intended by the lagislature to have a certam effect, namely, that of -
fastening respousibility for the conduct of the press on a person declaung in”
respect of mafters where public interests are involved. Hence where a book.

. complained of as seditious or libellous is printed in a press, the, Court
.performing the funttions of a jury may presume that the owner had a hand

in the printing and was aware- of the contents and character of the book, -
.But whether such a presumption is warrantcd in any individual ease must ‘
depend upon its own facts and cireumstances. The presum ption, however, is
not eonelusive ; lt is not one of law, bub of fact, and it is- open to the aceused to
. rebut it. .

APPEAL from . conviction and sentence recorded by K. R.
Bomanji, District Magistrate of Wesb Ktandesh. L

The. accused Snmkar S. Deo made a dedmatxon under.’

" seetion 4 of phe Press Act, 1837, that he was the owger of a

R Iy : .
printing " press called the “Atmaram Press”. As a matter vof

- fact, he took no part.in the managem nb of the press, whlch

. was looked after by unother person. .

At thxs press, a bock styled “Tk Shlokl Gita?
publlshed It was written by. one Koshav Narayan Damle.
_The book purported to be an extended commentary on a single )
verse from the Blzagmtl Gita. 'The author, of the book was &
- Sanyasi: and the. book itself cons1sted of religious and phllosophlcal.
dxscussxons m*erspcrsel w1th sedmous paJs:m'es. ‘
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It was3 not shown at the trml that the accuscd bad ever reatl

: ’obe book or was aware of its contents, - ‘ The accused was upon .
" these facts, tried of an ‘offence of pubhshmo a sedltlous book, -
under secbion- 124 A of the Indian Penal Coade, and ‘was convicted -

and sentenced to undergo simple unpnsonmeut for two'months
'A ' and to pay & fine’ of Rs. 200, He was conv1cted on the fo]IOerr

’ grouuds 1

o A .
Now as regards the accused No. 2 'l‘hat he is one of the owners of the

® .

* he took no part in the management of it. Now it must be remsmbered that
. this accused is one -of the leading ’p'leadezs in Dhulia, so that he cannot say

he had not more than the ordlmry man’s knowledge -of the responmbxhty of :

: lus POSlthD

A

If & man ‘makes a decla.muxon under seotion 4 of the Pless Aot of 1867 thwt
he is the owner, what does the declaration amount to? The learned pleaders on
both sid:s have mnot been able to help me with any cases decided on this point.
There arz no doubt under sections 5 and 7 of the Act but not under soction 4.

It is coutenle(l on behalf of No. 2 that unlss it can b2 proved that the accused -

had read the book and knew it to be ssditious, then and then only can he be
;held liable. Segtions 5 and 7 of the Press Act apply to newspapers and not
" to books. Butif the owner of a press prints a book which is .seditious, is he

_Tliable or not ? In Tilak’s case quoted at L. L. R, 22 Bombay, pago 129; Justice
’ Strachey accep'éd the ruling of the Chief Justice of Calcutta that a man who -
uses any printed matter in any way for the purpose of exciting feelings of
- disaffection is liable under sestion 124A whether he is the actual author or not.
- Looking to the wording of section 1211& Indian Penal Code, I must hold that °
& man who cmses seditions matter to be printed, uses words which ‘would create

disafféction or attempts to do s0.and musé-be held responsible for his conduct
. Even the so-called informal manager of the pross owned by the accused Nc, 2

 has ‘admitted that if the accused had directed that thé book was not to be g

_-"puntod Ita would have had-to follow his order. I' must-hold then that bhe
respongibility for printing the work must lie w1th the owner who made th_e

declaration, and he cannof say that the author and he alone must be held

.

‘ 1espons1b1e

" It might b3 urrred that tho accused No. 2 did not 1ead tho book If 50, 1t’_'~
secins to me that he failed to do what ho ought to_have done and caunot escapa .
the’ responmblhty ‘of hls position on the ﬂro\md of his own neglect, " A good |

. denl has bean said about the difference in the wording of the-decliration under .
_‘sections 4 and 5. “The reason is obvious. In the case of &' bock the authors -
. name appears ‘on -the book or is. registered; dn -the case of a newspaper or~".

: peuodwal the wutex s name very oiten is not dxsclosod

" press and has mado a declaration to that effect is not denied. Ho pleads that
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| TThe accused appealed to the High Court. |

: Weldon, with €. 4.-Rele and P. B. S/;ingue, for thé'dccuséd:%f
- The evidence adduced by the prosecution does not establish any.
intention on the part of the accused to excite disaffection and

_is not sufficient to support the convietion under section 124A

of the Indian Penal Cdde. The onus of proving that he had

~knowledgz of the seditious character of the book lay on the
prosecntxon That onus is not discharged. -

' The mere fact that the accused made a declaratlon under
section 4 of the Press ‘Act,. 1867, caunot render him cummally

~ liable for a book pubhsbed at his press without his-knowledge.

There is a distinction between section & and section 5 of the

. Act. The Jattor dcals with the case of the printer and publisher
" of a: pemodlcal ‘whilst the- founen; deals with the proprietor
~ of a press. Section 7 of the Act should be read with section 5

and not with section 4. That. section renders the pnntet and "

‘ pubhcheL of a periodical liable for its contents. That presump: :
. tion cannot be drawn against a -person making 2 declaration
‘under section 4 and the prosecution should prove afﬁnmatxve]y

that he had the knowledge.
..G..8, Rao, Governnent Pleader for the Crown.

_ The accused is the remstered proprietor of the press, ~ He has
control over the press and is liable for what is going on there.,
He cannot escape liability by relegating his duties to a manaﬂer
The responsibility of printing a book lies with' the owner who
makes a declaration under section 4 of the Press Act. See

Emperm v. Bhaskar® ; Odgers on leel and Slander, pages 409
440,

‘.c

S CHAI\DAVARKAR, J. :—The sedltxous character of thc publlc-

ation called the “Ek Shloki Gita”, has not been. dlsputed by
Mr. Weldon in arguing this appeal on behalf of his client, who

* has been convicted by the District Mawlstrate of West Khandesh
. under section 124A of the Indian Penal Code, The petitioner

made & declaration under section 4 of the press Act XXV.of 1867,
tha.t be was -the owner of a certain Press called the ¢ Atmaram .

' Press Where the book in question . was prmted The D1str1ct

) (1906) 80 Bom, 421,
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Maﬁétfatc bas held mvainly on the‘sﬂtren'&th of»tha{;' d‘eéla.ratioh,f

~and one or two other circumstances, that it must be presimed that -
-the petitigner was aware of the seditious chatacter of the book and-
tha.b he did take part by its pubhcahon in brmgmo' Government
' 1nto contempt

A declaratlon, made ‘under section 4, is mtended by tne_'

leglslature to have a’certain- effect, namely, that of fastenmo;

,' responsibility for the conduct of the press on the person declarmgl;

“in respect of matters where public interests are’ involved.. There-
" fore, when a book complained of as seditious or libellous is prmted
* in a press,-the Court performing“the functions. of a jury may
presume that the owner had a hand in the printing and was aware

of the contents and character of the book. But whether such a’
presumptlon is wairanted in any individual case must depend
upon its own facts and circumstances. The presumptlon I have
spoken f -a$ one that may be drawn is not conclusive ; it is not
~one of law, but of fact, and it is open to the accused to rebut it -

-<By what I am ‘saying; I do not wish it to be understood that
- registered owners of prinhn presses, who have made declarations

under section 4 of the Act, can. lightly essape from  the -

: responslblhty which they have taken upon their shoulders by

* means of that declaration, The law would not rcqmre an owner

- to make a declaration for nothing. = The object is to create a sense
- of respousibility, so that if any public mischief oceurs owing to

any action or conduct of the press, the law can ab once knowt '
- who must primd facie be held responsible for it." ‘While that is
- 80, on the other hand, the Courts should be- careful . to draw no °
inference of guilt against the declarant from the mere fact of -
dec]a.rahon but must consider the surroundmg clrcumstances and -~
* probabilities to enable them to” arrive at a conclusion whéther
~ the declarant had a hand in the printing and pubhshmg s0 as'to -
- bring him within the operation of section 124A -of the Indlanf

Penal Oode, where the charge is under that sectmn. BN

N ow, in the present case there is the declaratlon to start thh :
and .if it had stood alone, I should have presumed the guilt of -
--the appellant, especially when there is the proved fact that the -
erter of thls sedxtxous publication has been his frlend But :
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there are 0the1 facts and cucumstances to be con31dered Whlch”:
~ make it -veasonably doubtful whether the appellant’ had -ever:
read the book; and had acquainted himself with the nature of it
cither before or ¢ aﬂ;er it had been printed. When the writer ‘of:
the book ‘sent it to the press for printing, he corresponded, not"

. with the present appellant, but with one Randive, -the. manager,

and another person, by name Killedar, also employed in the-
press. It is true that the writer deposited Rs. 800 with. the
appellant to deh‘ay the expenses-of the printing, ! but from that-
clrcumstan_ce it does not necessarily follow - that the appellant
had read the book or had been informed of its character and-
contents.  After the printing work had been done by the press,
the appellant appropriated the whole sum. of Rs. 300 towards"

the printing charges, and then ensued a dispute between the

writer and the press. The writer appealed to the appelle.nt and
urged that, when he bad deposited: Rs. 350, it had been understood
that, Rs. 800 only were to be for. the printing charges and that .
Rs. 50 were to be reserved for the writer’s  private expenses. .

. The appellant declined to be moved by any consideration of that

kind and gave the writer to understand that as it was a purely
business transaction, he could not allow his “love’* for him as™ &

* friend to inberfere in a matter of pi'oﬁt: and loss concerning the

press. Had the appellant been aware of the seditious character’
of the publication and undertaken its printing in his press with
the object of propagating disloyal ideas and fostering a sense of:

- hatred of the Government, it is probable that he would not have .
~ adopted this tone of a business man wkile writing to the wrlber :
" of the publication and insisted on getting every penny out of .

the job. That is how it strikes me—unless I must asspues' that
the appellant, havmo' joined the writer in the prmtmg and .
pubhcatlon, w1th sedition as their object, turned round arramsb_"s

‘his own friend. . But I do not think we ouaht to assume that m.;;;'
ab least a cr1mma1 case, where we have the further fact to'con- -

‘sider, and that is with reference to the prmmpal features of the §

: vpu'bl‘ica_'tion. Tt is vno't. duly seditious, but, in my opinion, it is’-:j‘
‘also venomous ;-and the venom is all the more dangerous because
it is presented tothe ‘reader in-thegarb.of metaphysics,

y phllosophy, and religion, which so readily appeal even to the -
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average Hlndu mtellect. At the outset the wuter takes a single )
“,verse from " the Blagvad: Gzta, where Krlshna clinches’ hlS whole. -

“argument -on the subject of devotion to’ duty with the advme to
‘Arjun togird himself for war and fight with his enemies. The -
writer of this publication puts Lis own gloss on the verse, He

X explains it to mean that.we should make- war with ‘oursalves in

'the faithful discharge of our daily duties. - - That seeins’ a very

innocent O‘IOSS, but, as he ‘proceeds, after sixteen pages he brmws

~ oub his main obJect in publishing the book in one sentence. He
‘says :—¢ Swarajya cannot be obtained without \1ctomous war ”,

o

Having let the venom out in that way, he takes to his phllosop}n- '

cal strain again until he comes to' page 69°: where again a

distinetly seditious utterancs is found. -Thus . at fairly long

intervals hs" brings out in the book his libels aimed against the

Government and there he intersperses them with his views on
- philosophy and religion. » No -reader is likely to detect fhis

ddp%rous character of the book, unless he reads it carefully:

through, and follows the somewhat abstruse reasoning, which
~runs through the pages, with close attention. I do not mean
that the phllosophy and religion found in the pages are of a solid

character or such as to give one a high opinion of the writer’s

intellectual capacity. But it is a book written deliberately with
the object of presenting two faces to the reader—one as a spiritual
benhghtner and the other as an enemy of the’ Government. The
former "is in evxdence on every pa«e, the latter comes m
: occasmnally.» T N

In thls state of the facts I do not tlnnL 1(; would be safe to
presume that the qppellant was aware of the real nuture of the

-book. , The cumulatwe effect of the surroundmg circumstances

I have' dwelt dpon is-such s to make it as probable that the
_appellant had not read the book as that he had known its

seditious obJect ‘The endence bemo' thus evenly balanced and

'equuocal a reasonable doubh arises’ as”to . 'the gmlt ot‘ ‘the-

: appellant the benefit of which must be glven to him.

- For- these ‘reasons the’ convmtmn and sentence must - be ~
“reversed, and the appellant acqultted 'Ihe ﬁne, if. pmd musb be

. refunded,
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" Hearox, J, :—The accused in thls case was charged under’ii
section 124A of the Indian Penal Code, to puit it briefly, w1bh»‘f:.{

. e‘zcxtmg or attempting to excite disaffection.. No exciting of :

disaffection is proved.” No attempt has- been made to -prove-it-
as it very seldom is; in these cases. The substantial-charge
therefore is one of attempting to excite disaffection, In Emperor-

" v. Ganesk Balvant Modak’s case™ which came before us, some time -
~ago, we held that an attempt to do a thing must neeessanly :

" involve soms intention ; for a man cannot be said to attempt to do
“that which he has absolutely no knowledge of doing, and no.
- intention to do. Applying that principle here it is impossible to

convict the appellant under section 1244, unless we find- that- he.
had an intention of exciting disaffection. The evidence has been,

. cons1dered by the Mamstrate and he came to the conclusion’

that thers was this intention. This conclusion he reached by a -
series of presumptions ; a method to which I know of no objection

* on principle, but one which needs careful treatment in practice.

To me it seems that the evidence falls very far short of provino"

_mtentlon even by a process of presumptmns. It does ssem to

be true that the appellant took "some active part in the
negotiations with. the author of the book; and certainly had

—.knowledge that that book was being printed at the press, of
~ which he was the registered proprietor. But the established.
facts show that the press printed the book at the cost; for the -

benefit and on account of the author; and they ‘do not suggest
that the bodok was .one which would be read on behalf of the -

' “press proprietors, before it was printed. If however the book:
- were obviously .o seditious- publication, and. were one, the

sedition in which, would be patent even to a casual reader, the -

- condition-of things in this cass would be very different from -

what it. is. * But we have here a book of considerable length, a

‘book that I should imagine is very hard reading: 1t deals with
. philosophical and religious questions. No .doubt sedition is

there, but it is occasional, and it is interspersed in one or two-
sentences in one place, and one or two sentences at another,
frequently at long intervals.. It would take very careful reading

of that book to enable the reader to realise that he was perusing

Sm (1909) 34 Bow, 378,
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A sedxblous pubhcatlon. Thé.t Be’ing wo I am not prepared. to -
gQ anywhere near the length of presuming that the accused had-
any knowledge whatever that the book which was Leing prmteu
“’at” his ~préss. was o seditious pubhcahon. Finding | myself
unable to make that presumptlon, it seems to me that I am

bound to agree with the conclusion that he must be acquxhted Qf

" the charge on which he has been’ tried.

NI

C’onvict{z’od seé _aside.’-- .

R R,

| ORIMINAL REVISION.

. st .
Or————— .

" Before Mr. Ji ustioe Chandavarkar and My, Justice Heaton.
EMPEROR », MULSHANKAR HARINAND BHAT.*

I

Preszdency Toivns Insolvency (dct IIT of 1999), sections 17 103 an} 104-— )
* Adjudged insolvent—Criminal proceedings against the qulvent—Penal‘

Code (At XLV of 1860), section 421—Sanstion of Insolvency Court not.
“_a;tamed—-]zms:hchon o Magastrate«“ Suit or oﬂzer legal proceeding,”

a interpr etation of:

L.

-Apm son in insolvent circumstances apphed to the Insolvent 'Debtors Couxt
‘85 Bombay for relie under the provisions of the Presidency Towns Insolveney

. Act, 1909 ; and. was adjudicated an insolvent. Ten days later, a creditor of °

the insclvent, without having obtained any sanction from the Insolvent

Dobtors -Court, filel a_complaint against the insolvent in the Presidency.

Macnsbi'ates Court for an offence punishable undor section 421 of the Indian

* Penul Code, 1830. It was contended that the Magistrate ha.& no Junsdmtmn

to entertain the complamt.

v Held, thab the Magistrate's )uusdxcblon totry the msolvent for an oﬁence

" under secbion 421 of the Indian Penal Code, 1860, was not taken away by any

thing contained in the Presidency Towns Insolveney Aet, 1903, . - ©.o'v i

" The expressmn “ or other legal pmcsethno ”in seot'on 17 of the I‘resxdency
Towns Insolvency Act, 1909, coming after the word #suit *, a word of more

limited epplication, must be construed on the prmc)ple of gjusdem genems. .
It, therefore, mcludes only proceedings of a civil nature, - S

‘THIS-was an application for revision of an order passed by

.Chumlal H. Seba.lva,d Actmw Third Premdency Ma,rrlshate of .

Bombay S
- * Criwcinal Appacshon fer, R svision ko. 177 of 1910. “

S j .13_1254.1“
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