'by any act of hls to annul “the relatlons of deposmor;«
™ "depositee. ¢ Therefore Ithmk the Subordmate Judge: was, sub
71&}1&&03& Stantially. right ;in. his" conclusmns, though. He" referred:-to tho
:'. matter as a gift. Damodmdas conferred on Harkore a rightt 0. the
* money. though he- did not actually give hier money, . This right
“he. by his own ‘acts and words made -perfect by those Theans
‘Whleh in the. clrcumstances were a.ppropmate to the purpose.;

Therefore 1 Would conﬁrm the decree .of the lower Cpurb
: \Wlth costs.-

Bu MANGLA."

.Z)eeree confrme(l.
R. R

. ‘_o‘FRIM'I_NAL APPELLATE,

Beﬁﬂe Sir Baszl Seott, Kt., C'Inef J'ustwe, o wg"erence ﬂ'om Mr. Justwe
C’hamdavarka’r and Mr, Justice Heaton :

o EMPEROR ». B, H. DiSOUZAL*
O Apeilie,

Bombay Dzstnct Mumczpal Acet (Bombay Act III of1901), sections -3 (7),
" - 96t—Notice of new buzldmgs-—Reconstructmg side’wall of o house on. its.
o old jbundatwn not necessa«rzly neiw bmldmg~Bmldmg, intery premtzon af‘ o

'I?he a.ccused owned a house, one of the side walls of wh.ch had fallan ﬂown>
- He rebmlt it on its old founrlmo - wuhout having pxewously ob unnd
* Criminal Appeal No. 472 of 1910

; 'f"l‘l\e Bombay District Mumclp:tl Act, secf.xons 3 (7) and 96, 80 far ag they are
materml o this report, run as follows sem

- ~ (.-..__«

o

* Section 3 (7)s —* Building * shall 1ncludc any hut, shed or othsr enclosure, whethcr

“used as 2 human dwelling.or oﬂxerwxse, and slnll inclnde also walls, verandahs, »
~fixed platforms, plinths, doar-steps and the ke,

b i

K ,;\“; ;-- .
Sechon 96.—Before begxunmg to erect ahy. bulldmg, or to alter cxternally 01 a.'bl
e Jtd any exxstmg bmldmg, or'to. re-construct any pro- .
jeoting portion of & bulldmg in respect of which the
Municipality” is empowere& by ‘section 92 to enforcea .

] remova.l or set-back, the _person -intending 39 to buﬂd, alter, or add shall grve to the :
' Mummpa.hty notice thercof in writing,

N TERES ;wV"“,f.ﬂ  y

el Nome of new bui! dmgs

\/u .

v
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p°rm15; on"of hho Mumcxpzlzty He was. thereupon <harged, under sectlon 96 _ f
of the Bombay District Munic’ pal Act (Bombay Act IIT of 1901), f01 havmo' M

electetf a building mthout pexmmsmn of the Munlclg?hty T

Held_, that the accused committed no offence under section 9 3 for 1t could
no’u bo sail as-a ma.tter of. law that the. matema,l re-constmchon of - a small
Wall must const1tute the « ¢ erection of a bmld.mg -

L'mperor s Kalekkan Sardarkkan‘l) dlstmgmshed

Per C'mmm.—-—lt ig’ 1ecogmzed in Dngland to be a.rule. Wlth regard to

the effect of interpretation-clauses ofa comprehenswe nature that they are not to
be taken as strictly defining what the meaning of a word must bo mnder all”
clrcumstaucos, but merely as declaring what thmc's may b3 oompzehended

w1thm the term where the circumstances requne ‘that  they should ST
-.The Queen Ve “The Justices of Cambmdgeslu,re(ﬂ Meux v Jacobs(-”)

LN

und Mayor de. ome tsmoutlz V. sztlz(‘i), followed,-

Tms Wm “an appea.l by the Government of Bombav, from |

.an ordet “of acquittal passed by G. R Dabholkar Fu;st Class
Magmtrate of Bandra.. el

-

The accused owned a house within . the mumczpal hnuts of -

Bandra. One of the side walls of the house had fallen down. °

He re-constructed the wall on its old foundatlon, without havmg

S
g . N e P

~ . B . v . >

EXPLANATION —-The expression’ ‘to_erect a bmldmg'.throughoub t}ns chapber :

nclud(s—- e . o

g

(a) any matena} alterat: on, enLu gemout orre; constructxon of any bmldmg, .

T (b) the conversion into'a place for ‘human habitation of any\bmldxmr not i

or:gmally constructed for human. habu:atmn,

“(e)-the, conversion mto more than one place fox human habltutxon of B
bmldmg omgmally constructcd as one such place,” - - . o

~(d)- tho convexsxon of two or more placcs of humnn hu.bxtatlon mto a’

’ gxcater number of such places, - - | . ~i

.ﬂ..\ : (e) such alteratzons of the mtcrnnl nrmngemen‘..s of a buxldmg as uﬂcct
__1t,s drama.ge, ventxlatxon or other sanilary nrrangements, or its sccurlty or

_.:’stabxhty, and - . - o L
; (£ the addition of any yooms, buildings or other stmc{ures to at\y bmldxng,

: and o buﬂdmg 50 altered, en)a:gcd re-construeted, comerted or added to,is,”

throughout this chapter, mdudod under the expressmn “a new bmldmg

Tt T T e . P s

“ - et

N0 (1910) 35 Bom. 235 ) (1875) L.R.7T. T 481,
' (2) (1838)'1 Ad & E. 4so. T (97(1885) 10 App. Cas, 364,

413,

‘ 1‘9’1‘1.‘;“

I‘;MPEBOR

'R,

E‘:OUZA.
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v prewously obtmned permission’of the. Mumclpahty Upon {hese’
Eurnnon;;:f facts,’he was charged with the' offence made pumshable under’
N > section 96 of the Bombay Dlstnct Mumc}pa,l Act (Bombay Act.
,.,1.).’5.“;9"»“ CIIL of 1901).  The- Mamsbrate acquitted. him. on™ the’ grouind,

77" " .thab: the accused was not; erectlng a bu11d1no' so as to come

w1jh1n the section, o

. The: Govemmenb of Bombay appealed aga.mst the orde1 of
acqulttal :

G S. Rao, Governmenb Pleader for- the Crown.
S Nzléaﬂﬂm Atmamm, for the accused

The appeal was hea.rd by Chandavarkar and Heaton, 3 Joy but
thelr Lordships, - ha.vmg differed in- opmlon, dehvered the
foIIowmg Judgments ‘

CHANDAVARKAR, J. —-I regreﬁ 1 have to differ from my Iearned
colleaorue in this case.” With all respect Tfind I cannot agree’
w1th him in holding that the question arising here for our ' deex-
- sion is ‘one of fact, - In my opinion the facts found: by the

~ learned- Mavlstra,te are as alleged by the compIa.mant‘. So- thef
Magistrate states in his judgment and the only questlon s,
- whether upon . those: facts,;the act of the. accused is of ‘such a
-nature as to make it punishable under sectlo‘n 95 of the Bombay'
Dlstnet Mumclpa.l Act

, The fact -found -by the Mamstra,te is that ‘the accused re-":
. constructed the south wall of his house on ‘the old foundatlon )
Tha,b s the only fact. The case is thus on all fOlllS W1th
Empe; or V. Kalekﬁan Sanlarl]r,an(‘), and I entu‘e‘y -epheur in - 1bs;
~conclusmn of law and interpretation of the material sectmnsf
<of the Act. -In my opinion, & wall such as ‘this-expressly
* falls'under .the Act within the definition of bulldmg, ‘and " its’
reconstructlon amounts- to electmn‘ a bulldmg ‘of “which notice
" inust’ be given as requlred by . the Act.. I 'would allow’ i;her
appeal -and convmb the a.ccused._‘Bub as my leéarned colleague
“and, I differ, the ea.se must— be submxtted to the learned Chief:

PN
- B

41) (1910) 12 Bom L R 1060
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Justlce for the purpose of teference, accordmg to law, to a’ \' 1911-:;.

thu‘d J udge. ‘ - . EdteeRon * ’
L s T B
HEATON, 3. +ZB."H. DéSouza was prosecuted under section 98 ;._I;E%cgz'.s;‘;f

of the - District” Municipal Act- (Bombay Act III of 1901) for

. beommnO* to erect a building without giving- the reqmred notice. -
“He was acqmtted and the Government of Bombay have appealed
aoamst the acqulbtal

The- facts are that he rebuilt the entue soubhern wall of - hw »
house except the foundations. He. also repaired two other Walls,
~but those repalrs were nob taken by the Government Pleader as_
aﬁectmg thecase. He relied exclusively, and it seems to me”

~'r1frhtly, on-the rebuilding of thie.southern wall. sy

By the explanatlon to section 96 “to ‘erech a bulldmg ” ine
cludes “ any material a.lteratlon, enlargement “or. re-constructlon
of any bmldmnr ”? - There has not been a material alteration or. =
enlaroement bub there has been re-construction of the southern -
Wall of the house.. Is that a re-constructmn of & building ?_
The Government Pleader argies-that it is because by the
‘ deﬁan‘ sectlon of the Act ¢ building shall meclude any, hut, _ete., -
and shall include also walls, verandahs, fixed platforms, phnbhs
- door-steps and the' like” - This may mean that any wall or door-

* step, stc., is in ‘itself & building ; or that a bullchno' includes all .

: its-wallsy door-steps, ete. Ifthe former interpretation be taken,

- then the, southera Wall of DeSouza’s house is a building and it -

" has been re-constructed. This is the case argued by the Govem-
;ment Pleader.. If the latber 1nberpreta.t10n is taken, then the :
,southern wall of the houseis only a parb. of the building; ,the
bmldmg is the Whole house

I we were deahng with a wall standing by itself we’ should -
be deahno* with & building.. But where we have a’ ‘complex
‘bmfdma such as a house, it seems to me that the « buxldmw »
S meant by sectmn 96 is°the whole house and not a selected portxon :
-of that whole such as the southern wall.

I My reasons: for. §o . thinking are ‘these : sections 92 to 98 of:
“the: Actdeal with'.“ powers to regulate” building, ete.” * These
- sections dea.l with buildings, parts’ of buildings, _external walls
,_':f'o‘z' bmldmors, prOJectlng portlons of a bulldm a,nd in sechon 98
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the phnth 1s referred “to; elearly,as-u partof a buildingl.:'The.
explanatmn to sectmni)b from: b) to (rZ) and ( ) clearly 'contem--:'
plates complex buﬂdmgs as. entities, - - The.'scheme’ of these

sectlons, it: seems t0.me, contemplates a buﬂdmg ». ordmahly.
as a. complex ‘structure’ made  ip of wallg; ete,” I do not smy
‘that it does not contemplate sm]ple structures also, such ‘as. an

“isolated wall. But when we have a complex., structure. such 8%
.a-house, the building as contemplated by section 96 is the whoIe

house and a single wall of the house i is not by itself- ‘a buxldmg

but only a parb of a building..

*

Therefore; I think that this appeal or the \‘ghrdimd' onwhich -
1t is argued must fail, for the argument is "that  there -has: been
- re-constructlon of a buﬂdmg, not merely. of a pa.rb of a. bulldmg

. At the same time I donot wish to be understood fo- say. tbat
the re- -construction of a wall cannot be a Te- constructlon, mthm
“the meaning of section 96 of that building', of Wlnch it formv
& part, It may be the section intended to: leave it to! be
determmed as a question of fact in the. partlcular case, whethel
‘the _re-construction of any partlcular wall or portlons of v”{'
bulldmg is substantlally a re-consbructlom of the building: Tt !
may mean this. = If it does, then it is a question of fact. Whethe :

there lias or hasnot been substantially a rc-constructlon of thex‘
building. The Magistrate has found in this case that there’ has?
not been a re-construction, The matermls on the record do not
enable me {o say that. he is wrong.

"Therefore I would dismiss the appeal

L mew to this difference in opinion, “bhe ‘case was>heard by
Scot C.J.
Q. S I’ao, Govetnment Pleader for the Crown.

Ratcmlal RancModdas, for the accused

SCOTT C J -—'lhe questxon referred to nie may be formulated

thus. Whether - _the resconstruction of a wall upon 1ts own'
founda,tlon is- necessanly the ‘ecrection of ‘e bulldlﬁg Wxthm

section 96 of the_District Municipal - Act ? Accordmo to-the -

explana,t,xon appended to that section the. expressmn ‘to- erecﬁ a
bu1ldmg ’ throuuhout Chapter IX mchides any” materla;l alteru- :
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“tion,. enlargement or : re-constructlon-of any building., Whether :* 1)}
'ﬁhe - Fe-construgtion. of & wall of whateyer 1mporta.nce" forming - Exesmor -
part of a. ‘house. is necessamly the ¢ eraction ‘of " a building’, " - p m: ..
-depends npon whether- the mterpretatlon-clause section 3 (7),is ¢ DeSovza
230 be taken as\substxtutlng impliedly for. the Wword ¢ bmldxnor e

ﬁ;vherever it occurs*in the-Act not: merely all erectlons falling

F,thhln the ordmary comprehensmn of the term ¢ buﬂdmg but

-"aIao all: otner things included within the definition: Tt is-
‘recoonlsed in-England to be rule with regard to. the effect of'
“»mterpretatlon-clauses of a comprehenswe nature such ‘as w
: hswe here that they are not to he. taken as strictly deﬁmncr what

the meaning. of a Word must be under all circumstances, bub

V’merely a3 declaring what thmos may be . comprehended Wlthuy‘
i the term where the circumstanees. require that they should (see

- the judgment’ of- Lord Denman -in The Queen v. The Juslices qf'
sCamberyesl&zre(U of Lord Selborne in. Méuz v. Jacobs(z) and of

.Lord ‘Watson in the Mayor §e. of Porlsmouth v. Smith®), .

In the plesent case the only complamt ig that a small wall
f was. bu:lb on an old foundation without, the permission of the:
: Mummpa.hby. _ The Magistrate has held that in erecting- this
.wall-the aceused. was not ‘erecting any building’ within
g sectlon 96 .and - thls concluelon -must, T think, he. accepted
. unléss 1t‘. can. be. smd as a matter of -law that the  material
re-constructxon of ) small wall must constxtute the ¢ erection of a

' bulldmg - S

~ For the- reasoné above stated I do not thmk thab the Oourt
- 15 precluded from glvmg to the word ¢ bulldxng 'in that section
- its” ordinary ‘meaning, ' a meamng which ‘the neighbouring
.’sectwns indicate as the sense -in which “the - Legislature was
-using thab expressmn in the group of sections of whlch section 96
) forms parh It is posexble that the re. erectxon of a Wall may
(under ¢ertain clrcumstanees) amount to. the matenal re-con-
' stlucblon of a bmldmg under -section 96, but I do.not think it
‘ necessamly does .In ]J'mperor v. Kalekhan Sardar/c/mn("‘) referred
~ to. by Chandavarkm J,, the apphcant had treated the re-erectron
N (1)-(1838)7 AL & T 480 at'p.'491._ ® (1885)’ 10 App. C’as. 364 '\tp 375
© @ (1875) LR 7 H, L.48latp.493. © @) (1910) 85 Bom. 236,
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f‘of hlS wall as. fallma Wlthln the' secblon and had applxed ‘for
;< leave to re-rect. it- bub“did not ‘'wait to see- 1f the » perm1ss1on
: T 'WO\ﬂd be granted or_refused a.nd there :was no appearance on
. DE‘OW-’- " behalf of the accused.” In the present’ case the wall 878 small:
-~ wall and has all along’ been regarded by the, apphcant as not 3
—bulldmg within’ ‘the section 96. I cbncur with Mr.~ Justlce
Heaton in thmkmg that the apphcatlon should be dlsmlssed -

AT

Applwatwn dzsmzssed .

v R. R.\.,

CRIMIN AL REVISION

quore M'r Justice Ohﬂndava'rkar and M. Justice Healon ugam,
w6@_)"0fe Mr Justi 26 Chandavarkar and Me. Justwe Hagward. .

e ©° 7.7 EMPEROR'v, KESHAVLAL VIRCHANDA -

w0

AP"‘Z 10,7 Pa actwe—Sentence—Magzstmte passmg non-appealable .sentenoe‘-.Adolm_q to
 June 20, . sentence to make it appealable~A1:peal to Sessions: Judge<-The Sesswns;
B Judge to ‘entertain the appeal and to deczde it on merzts—(}'mmmal Pso-

’ cedure G'ode (Act Vof 1898), semon 413, . .‘; e e

The Magistrate trymg a case passed’ at first a nowappealable se,ntenco on. the

» accused, but at the requost of the™ accused, made an addition to the sentence

Passed %o as to.make it appealable.” When the acoused appealed to the Sass1ons

. Judge his appea.l was dismissed on the ground that no appeal lay | ma,smuch as
- the sentence first passed by the Mao'xstrate was not appealable and the addmon '.'f';
- to the sentence conld not be made legally. In revxsxon i— T

~

Held, that the Sessions Judge had committed an’ error in holdlng that he .
vhad xio. jurisdiction to hear the appeal for though the Magistrate ‘had no -
-jurisdiction to alter the senteuncae once passed- by him, yet for the purposes of,.
‘the Sessions Judge’s ]unsdlcinon, 8o far as the appeal was coficerned, that ms L
- the’ very. mistake Whlch he was called T uport to correct by way "of appeal.

o When the a.ppeal was heard again by the Sessuons Tudge he strucx ont Lhe
- ' addltlon made by the Msyglst:a.te inthe sentence, and having done tha.t dlsmlssei

© the appeal on the ground that the gentence: appealed fnom was not appealablo. .
: 'In revmlon —_— :

Held that when the Mamstrate had passed a sentence beyonrl.one mOnth, an\'7
: appeal iay to-the Sessions J udve, under section 413 of the’ Cnmmal Plocedme
“Code;-whether, that sentouce wa.s passe& 1ega.11y or 111eorally :

“

Tk Crumnal Apphcatlous for Rewsxon, Nos. 19 and 113 of 1911.
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