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Ib is contended before us that this view of the learned District

’ Judge is erroneous in law. It is true that the plaintiff had no -
~ . notice of the defendant’s ownership ; and that the plaintiff was
-misled by the fact that the sale-deed (Exhibit 11) was in Gura-
* charya’s name, and that, on his death, it was in the custody of his
, imdow Laxmibai. So far the plaintiff had reason to beheve that
the property belonged to Guracharya, and he could have success-
- fully urged estoppel as against the defendant but for another
principle of law. It is found by the Court below that the
property,was in the actual possession of the defendant at.the
date of the plaintifi’s purchase. It was therefore the plaintiff’s
_ duty, not merely to rely upon the paper title disclosed by. the
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sale-deed Exhibit 11, but also to make enquiries of the defendant '

" in actual possession as to her title. Therefore, so far as the
defendant was concerned, the plaintiff, having failed to make any.
enquiries.of her, was bound by such title as. she possessed. This”
is the law expounded in Kondibz v. Nana®, and it applies to the
" facts of this case. The plaintiff fails because he omitted to make
the enquiries which he was bound to make to perfect his own
title and by his own negligence exposed himself to the risk of
purchasmw property which'in rea,hty belono'ed not to.his vendor
. but to.the defendant. 4 -
The decree nust, therefore, be conﬁrmed W1th costs.
Decree confirmeds
S . ... B.Re .-
- o (19'03) 27 ‘Bom. 408, ‘

ORIMINAL REVISION

Before M. Justice Chandavarkar and M., Justice Eeaton T
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, ﬁenal Procedure Code (Act qu1898),. section 123—Order to ﬁtrmsh
- security—Reference by Ma_qzstrate to Sessions Judge—Seastom Judge to
. go into merits of the case. . S o :
Ina proceedmv under sestions 110 and 118 of the Crxmmal Procedure
Code, 1898 the Magxs sate ordered the accused to be bound over for a period™
. * Criminal Apphcatlon for Revision, Ne, 420 of 1910, ) :
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» of threé years snd referred the case to the Sessions J udge under claunse (3) of

gection 123 of the Code. ~The ‘latter confirmed the order without going intq
the merits of the case, . v . B

- Held, tha,t the words of clause ) of secho'x 123 of the Criminal Pxocedure e
Code, 1898, wera wide enough to give discretionary power to the Sessions
Judge to deal w1th the case on the maorits and pass “such orders as the cu‘cum-é
stances of the case might require. '

THIS was an application to revise the order passed. by F J !
Varley, Sessions Judge of Khandesh,

Proceedings under sections 110 and 118 of the Cnmmal‘
Procedure Code, 1893, were instituted against the accused before
J. P. Brander, First Class Magistrate of East Khandesh. The
Magistrate held the inquiry and found that the ‘acts of the.
accused fell within clauses (a), (¢); (4) and (#) of section 110 of
the Criminal Procedure Code, 1898. He, therefore, ordered them
under section 118 of the Code to be bound over for a period of
three years, and directed each one of them to execute a personal
bond for Rs. 5,000 and to furnish two respectable sureties for the

‘same amount. He then referred the case to the Sessions Judge

of Khandesh under section 123 of the bnmmal Ptocedure, =
Code, 1898.

The Sessmns Judge heard the accused’s Counsel, and conﬁraed

“ the order without allowing him to go into ‘the merits of the N
case, on the following grounds :— o e

Tt is not disputed that there is abundant information, and evidence upon the -
record, which would, if believed, justify the Magistrate’s order; the -novel
contention put forward, so far as this Court is aware for the first time, is that
the Sessions Court should in the course of these proceedings exereise its judicial
functions in the direction of entering fully into the merits of the case reappre. .
ciating the ovidence, and setting the order of the Magistrate aside a8 based on
false information and worthless evidence,

Now, in the ﬁrsb place, there is no provision in the Code for the party, or lns

.‘pleader being heard a all in proceedings submitted under this section, but on

general principles it may be conceded that a party to whose prejudies an order
may be passed may have a hearing (I. L. R. 23 Calcutta, page 493, and I. L. R.

) 27 Calcutta, page 656) but the scope of this hearing must be rigidly lumted by

section 123 (3), Criminal Procedure Code ; he may urge that the -information or_
evidence require to be supplemented, or that the order may be modified in one -
direction or another, or even, if it Avere based Patently on no evidence or -
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1nfoxmat10n (and thxs defest could nob be remedied by the Maglstrate) in the
~laish resort set aside ; but from the proposition that the party or his  pleader can
“ask the Sessions Gourt whether as a Court of first instance or appeal ‘to enter into
. the merits of the case, or reappreciate the evidence this Court must emphati-
cally. dissent ; thers is, of coursey no authority, if it needed to be enforced, for-
-the principle that the order passed by the Sessions Court is its own order, and
" 110 mere adoption of the provisional order-of the Magistrate, and the Court will
exercise its own discretion in passing such an order within the limits assigned
%o it by section 123 (3).

*That the Court is not exercising its ordinary criminal jurisdiction, and that
the jurisdiction conferred by section 123, Criminal Procedure Code, upon a
Sessions Court is coneerned rather with the exercise of a power for the prevens
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 tion of an offence is emphasised .by a Full Bench Criminal Ruling of the .

. Bombay High Court, No. 73 of December 1895,

Section 406, Criminal Procedure Code, makes all orders from Magistrates in

_ the Distriot appealable to the District Magistrate, and the Sessions Court hag
teally nio concern with the merits of orders passed by Magistrates: that this is.
the intention of the Legislature is clear from the amendment of section 123 (3),
Criminal I"rdcedure Code, when the Caleatta High Court (I L. R. 24
Cal. 155) Iaid down that the information and evidence which wag defective must
be supplied by the Sessions Court itself : the delegation of this duty to the
Magistrate who held the inquiry under section 118, Criminal Procedure Code,
clearly shows that there never was any intention that the Sessions Court should

- enter into the merits of the making of these orders under Chapter” VIIL As .

the contention if allowed would add enormously to the work of the Sessions
Court, ity decision is one of great importance. Mr. Kazi Kabirudin having
nnounced his intention of not resting content with the Ruling of this Court,
.proceedings ave suspended, and this Court rules that there is no a.uthonty for
Mr. Kazl K,abnudm s contention, and must declme to hear him on the merits,

- The accused applied to the chrh Court under ‘its cnmma.l

: rev1s1onal ]unsdmtlon.

D. B, Skingne, for the a.ccused —The language of section 128
of the Criminal Procedure Code, 1898, is wide enough to
" warrant the Sessions Judge to go into the merits of the case.

“.If the order were to be for a security for one year, the accused
_ could have appealed under scction 406 of the Code. The leamed :

.‘ J udge should therefore have gone into the merits of the case. -

" G 8: Rao, Government Pleader, for the Crown.—~The accused,"

‘:‘If aggrieved, have the recourse to appeal or apply in revision. ‘It .
- will - be sufﬁcmnt for purposes of justice. The language of

~ -
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sectlon 128 does not Warranb the conclusmn for whlch the accused'?
are movmg this Court. - -~ - ~e L .

CHANDAVARKAR, J. --Clause 3 of sectlon 123 of the Crmunal
Procedure Code provxdes — : '

« Such Con-t, after examining such proceedmvs and - requiring from thez
Magistrate any-further information or evidence which it thinks necessary, may A
pass such order on the case as it thinks fit.”

The words are ‘wide enough to glve'diébretionary powef fo--'
the Sessions Judge or the High Court, as the case may be, to
deal with the case on the merits and pass such order as the

* circumstances of the case, in his opinion, may reqmre

- We must, therefore, make the rule absolute and ask the

* Sessions Judge to deal with ths niatter, having regard to:

~ this order. S

HEATON, J. ——I agree to the proposed order. Unless the ‘words
used in section 123 of the Criminal Procedure Code are 1ntendedﬁ
to confer on the Court of Session power to go into the nerits
in a case of this kind, and, indeed, unless they require it to go.
into the meuts, if any point is raised which involves the merlts,‘v
"I.am unable to understand what these words mean, It is true
that section 406 provides that an appeal lies -to the' sttnct‘
Magistrate. But I think that the Sessions Judge is wrong in.

arguing that although he hlmself might make an order under

: secéxon 123, the order requiring securlty would still be the order.
- of the Magistrate, and - would still be open to appeal to. the

District Magistrate under section 406. . It scems to ‘me"that
when the Sessions Judge has dealt with a-case.under the provi.

* sions of section 123, the order passed by him, whatever. it may

"be, becomes tlie order in the case; and thereis no longer an order

by a Magistrate made under section 118, which can be- the:
sub]ect of an appeal to the District Maolstrate. oL ;3‘ :

Therefore, the ‘Sessions Court is the only Cour('. which - has:
.the power to deal with these cases; and being that only- Court
it must go into the merits if required ; and if the J udge is to .go

‘into the ments, he is bound, accordmg to. the geneml prmclples
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- of justice, . Whlch are. apphca.ble in British India, . “to g1ve the o1 -
_ person aﬁ'ected by the order an opportunity of bemg heard, .- - Eaeseor
Therefore, I consider that the ru_le must be madelabsolute. 4”“,"%“* ,‘
‘ Rule made‘abéolute. o .
- R.R -
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.Beﬁ)re M, Justwe Ohandavarlcar and .Mr Justzce Heaton

NARAYAN SADOBA HALWAI (onmm.u. DEFENDANT), API’ELLANT, v, 1911,
"~ ~ UMBAR ADAM MEMON (oriaINaL PratnTirr), REsroNDENT* . E‘""" 31,

,Civil Procedure Code _(Act"'XI V of 1882), sections 282, 287 ~Decpog—
Eecution— Attachment—Application to raise attackment by al third per~
- son—Court declaring lien in his favour—Property sold subject to lien—
Third ~ party suing the auction Durchaser for amount of lzen-—Auctwn
- purchaser can guestzon the emstence of lien. '

In execuhon of a money decree obtamed by G against H certam property -
-belonvmo to the latter was attached. U intervened in those proceedmvs and
" asked to raise. the attachment on the ground that the property was his. The -
- Court investigated ths claim under sections 280 and 281 of the Civil Précedure
Code of-- 1882 and held that the property belonged to H and that U was
entitled to a lien on the property for Rs. 687-11-3, ‘The property was then
-sold at a Court salo subject to the lien and purchasedby N. U sued N to -
- rocover the amount of his lien. N contended that. the order. passed in the
:mlscellaneous proceedings did not, bind hlm and tha.t he; was. entltled t0'
question the existence of the lien :—
. Held, that N was not bound by the oxder passed in the miscellaneous pro-
" coedings, for 1o could not be regarded as a party to it being not a replesenta-- .
tive either of the judgment-debtor or of the judgment-ereditor.” :
. Vasanji Haribhai v. Lallu Akhu(®), Vishvanath Chardu Naik v, Subraya
" Shivapa Shetti (@), followed. '
i Held, furtHer, that. N was onhtled to questlon the exlstence of the hen,
" fhasmuch as the order passed by the Court as to the lien could not be regarded

as one passéd under seotion 282, bu} as omne passed under seotlon 287 of the'
,le Procedure Code of 1882,

* Seeond Appeal No, 958 of 1900, \
(l) (1585) 9 Bom. 286 . - . -(» (1890) 15 Bom. 290.

1 ~

L= ’ ~



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 
	Page 588 
	Page 589 
	Page 590 
	Page 591 
	Page 592 
	Page 593 
	Page 594 
	Page 595 
	Page 596 
	Page 597 
	Page 598 
	Page 599 
	Page 600 
	Page 601 
	Page 602 
	Page 603 
	Page 604 
	Page 605 
	Page 606 
	Page 607 
	Page 608 
	Page 609 
	Page 610 
	Page 611 
	Page 612 
	Page 613 
	Page 614 
	Page 615 
	Page 616 
	Page 617 
	Page 618 
	Page 619 
	Page 620 
	Page 621 
	Page 622 
	Page 623 
	Page 624 
	Page 625 
	Page 626 
	Page 627 
	Page 628 
	Page 629 
	Page 630 
	Page 631 
	Page 632 
	Page 633 
	Page 634 
	Page 635 
	Page 636 
	Page 637 

