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" goes not to the endowment bub mto hlS own poekc’c and any

mcrease or- decrease in the (zovernment assessment ]S in the _

“same Way to dammfy or to beneﬁb Vlthoba. personally and not
i&he endowment

i ( seems to us ‘clear from the partmular words-in this deed that

.all thati§ given ‘to" the .endowment is that specific "amount

Sé khandies of rice, Rs. 17 in cash "and 920 cocoanuts which i is
expressly stated in mote than one passage and that- endowment

:is merely a burden placed upon the larger gift which is made to-

Vithobas If weare right in thinking that that is the meaning
“of the deed cons1dered as.a whole, our oplmon need not be shaken-

by the clause in which it is sought to prohlblt ‘Vithoba Prabhu . .
- from mortgaging or selling the lands in question.” For that clause -

would merely be an "attempt to impose restrictions repugnant.
to the gift; such as are frequently made in such documents and‘;
Would be of 1o a.vml o e e

= For these ‘reasons we are of op1n1on that the decree already
macle by this Court i 1s the rwht decree, - =

We aﬁirm it and dlsm1ss this appeal Wlth costs. .o
A_ppeal dzsmzssed'
oG BB

()RIMINAL REVISIO

.Beﬁ;re Mr Jushce .Batchelor and Mr Justwe Raa :
- . In zE BAI PARVA’I‘I* . '

G'ammztment when to be- maale—-chkarge of accu.red
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C'mmmal Procedure Ooole (4ot ¥ qf 1898), sectwn POD—Magzstmte—-.N; e

"-lnqmry—The case not commitied to the Court of Session for want. of sufficient
grounds-—Appeal against the order—Order reyersed by the }S‘csszons Judgc-— ,

Where a C'ommlttmg M amstrate finds that there xs,po evidence whatever or -

that the - evidence tendered for the prosecution.is totally unworthy of credit, 1(',
-3s his duty ufider dection 209 of the Gnmmal chedure Code (Act V of 1898)
to dlsohm ge the aocused . !

5‘ Cnmmal Revisxon No. 182 of 1910
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. Where the. Mamstrate enteltams any real dOubt as to the. we:ght or quahty

~of the evidencé; t}xe task’ of- resolvmg that doubt and assessmg the evulenee
should be left to the Court of Sesson. .

» Emperor . Rcwﬂ Han Yelgaumk;m W, followed
Queen-Empresx v. Namdev Satva,]e(z) dlstlhgmshed
Laahmanv Juala(3) approved. - '

= PARVA ™

TaIS was an application; under sectmn 435 of the Criminal
. Procedure Code (Act V of 1898), to revise an order passed by -
R E. A. Elliott, ‘Additional Sessions Judge of Ahmedabad, revers--

ing ‘an order’ passed by G R. Dabholkar, Resadent Maglstrate'
‘ of Borsad, - '

. One BaiJ adav 1nst1tuted a-complaint agamst Bai Parvatl (tbe
apphcant) ‘in "the. Court of the Resident Maoustrate of Borsa,d '
charging the latter with an offence pumshable under section’ 307

; of the Indlan Penal Code (Act XLV of 1860). -

The Maglstrate heard the evidence tendered by the prosecu./
_tion and ‘disbelieving it declined to commit the accused to the
- Court of Session and - dlscharwed ‘her under scetion 209 - of ‘the-
Criminal Procedure Code.

. The comp]amant appealed agmnst this order to the Addltlonal

Sessmns Judge of Ahmedabad who reversed the order passed by

. the Magistrate, and ordered him to draw up a charge agamst

“the accused and commit her for tnal under sectmn 307 of the
Indian, Penal Code. . ‘

L - The accused apphed to the Hmh Court.

Br anson, W1th Manmuk/}mm K. Me/ ta, for the a,pphcant —

v Where a Comnnttmg Magistrate Wholly dlsbeheves the ev1dence ~i
. tendered on behalf of prosecution, it is his duty to dxscharge the, .-
-accused under section’ 209 of the Criminal Procedure Code, -
- Bee. Lachman -v. Juala® ; In re the pelition of Kalyan. Smgl»(*)
. \Queen-Empress Y. Munisami® ;  Emperor v, . Raeya Han “

N Yelgaum/car‘l) -
w (1907)9]30m L.Ro2% . ® (13825 ALl 161,
. @ Qs bomsr, @ (1ss9) 21 Al 265.”

(5) (1891) 15 Mad 39
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The declsxon of Mr Jushce West in Queen-Empms V. Namdev. ,

:Lyﬁatvaﬂa) may at first sight.appear against our contention; Tt

“only. decxdes that a- Magistrate should commit ‘a case. to- the;

> hxmself explamed the case in J)/mmzb/mz v. Pyam@)
Ji W Desas, for the Crowny— -

The question here is iot whether the Mumsbrate had power to’
‘dlscharae the accused under sectiond 209- 210 of the Cmmmal"'
'_ﬂProcedure Code, but whether the Sessions Judge committed any -
~error of law in dlrectlng a committal which would-justify any
. interference by this Court with the order which has been passed

“by_him under section 486 of the Criminal Procedure Code. “The’

Sesslons Judge'is a Judge of fact, whether the evidence adduced‘ I

“is or i$ not sufficient to warrant a committal. With his finding

“this Court will not mterfere. See Fattu v Fattn® and Emperor "

V. Varywandaa(“) T R

-7 As to the cases rélied on by the other sides the case of Lacﬁman
‘ v “Juala® was. decided under the Cnmmal ‘Procedure Code of

1872 4nd. does not apply: In Dkawjibhai v:' Pyaifi®, “the

Mamstrate who had committed the accused had: himself

Jurlsdlctlon to try all the ‘charges except one with which the
accused wad charged.” In the other cases the High Court was :
: requested to interfere with the order of dlscharge or to duect v

\ o ‘retrial or commutal

 BATCHELOR, J. —-Th1s is .an apphcahon by one Bal Parvatx‘
who was accused before the Magistrate of havmg attempted to
_-commit. murder by pushmor anobher woman named Jadav - mﬁo"
a uel] ‘~';"v S : N ; . L
Pa.watl the apphcant was the mistress of JadaVS husband g
A rrood deal of-evidence was summoned for the’ prosecutlon and,a
“the -Magistrate ha.vmd heard all the evidence, tendered came to.
the conclusmn which he expressed in these words: After
"Y;ha.vmg closely gone through the evxdence as a whole I find that )

L] , . . '_ -~ .
b (1887) 11 B 872, * e @ (1904) 26 All, 564,
" @) (1884) Ratanlal's Unrep Cr. C.20L, ~ (4)-(1902° 27 Bom, s& 88. .
@’ (1882) 5 All. 161. '

7165

TInam
~Bar v
. PARVATL
;Court of Session when cred1ble witnesses make statements thch S e
i believed; would susta.m a conviction. The learned. Judge has_-
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__}?E)___,lt W111 be a mere. Waste oE tbe Sessmns Court’s‘ very Valuable;
AnEE L fime if I commit-the acc’used to it to take her trial there- when’ I',i_
.- PARTAT. _~myse1f see that there are not sufficient grounds for commlttmg
' her., I,- therefore, discharge- her under section 209 of thefp

< Crxmmal Procedure Code.

g

Trom this order an apphcabmn was preferred by Jaday to the a
Sessmns Judge ‘who, reversing the Magistrate’s- oider, directed *

" "the Magistrate to draw up a charge against the accised Parvati’:
and commit her for trial under sectxon 307 of the. Indxan Penal !

: Code. - ' ‘

~ The questxon before us now -is whether . thxs order vof the'"
Sessmns J udge should be sustained.

o

Upon the facts underlymor ‘this- appheablon it is-‘npt necessaryfg
- to say ‘more than this that the First Class ’\/Iaorlstrate went -into.”
_them at some length; that he examined the evidence of the'-
witnesses. Wlth great care and in the end found iha,b there were
no grounds to commit, _ '
. 'Thé Sessions Judge, as "we read his Judgment, does hot
atﬁemally dissent from the Magistrate in this view of the". effect -

of the' evidence tendered, =He says that “dn a small foundatwn'

- of probabxhtles an enormous superstructure of untruth has beén:
. gradually built up ” and he proceedsto show that: mos* of thef‘r'
-important withesses are totally- unworthy of credlt. g “Bu -

. having thus disposed of the witnesses, he says that there st:ll_f
‘remains the story of Bai Jadav herself, though at the same - tlme*
- ho admits that “ having regard to the relation between the two.,
* Women it is improbable that Bai Parvetx should have been .

- allowed to accompany Bai Jadav to the well”. " '

S - Upon 1 the_ SessronsJudde s own esblmate of the valde “of - thé~
~eV1dence we think that the Magistrate was within his_rights.in- 8
o ordering.the discharge of Bai Parvati and that she should® nob -
;“be exposed to the expense aud harassment of a Sessrons trxal v
. Awhmh is practlcallv foredoomed to failure; No doubb ina case B
< *of “this kind the line betWeen the Mamstrate s du’oy a.nd the -
' 'Sessrons “Court’s prerooratlve is not _easy to draw.- . We- thmk,‘
however, -that it .is not difficult to show that in thls case the-
: Maglstmte did: not exceed h1s authori‘ty. ‘
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/The pomt before us was. cons1dered by Mr. Justics Mahmood i e,
Iﬂ the watter.of the petition of Lackman 3. Jaula® ‘where 'the" __mr
lea.med :Judge ‘after pointing oub- that the"object of these - ‘vl;ﬁﬁn.
pr0v1smns of Taw “is ‘to save’ the subject from the’ prolonged o
anxiety of undergomg trialy for offences not brouwht home to them,
and also to save the timé of the Oourb of. Sesswn “from’ being
“wasted over unsuitable cases, goes on to say “Iam of Oplmon\
that the power given: to Magistrates under section 195 éxtends
to Welghmg of ev1dence, and the expressxon ¢ sufficient grounds
- must be understood in & wide sense. I must nob, however, be }
understood to lay down that this dxscretlonary ‘power should be .
exer(:lsed by the Maglstrate without .dde caution or that he
should take dpon himself to discharge the accused in Sessions
cases in the: face of- evidence which might justify a conviction. -
'Bub When the e\ndence against thaacoused is such that, in “the
opxmon of the. Maglstrate, it cannot possibly justify a conviction, -
T hold 'that -there is nothing-.in the law which prohibits the
<d1scharge of the accused, even though the evidence against'him™
consxsts of witnesses who state themselves to. be eye-mtnesses, :
“but Whom the M amstrate entirely discredits.” = This construction
commends xtself to us as an accurate. sta.tement off the meaning
of sectlon 209 of «whe Ciiminal Procedure Code. Nor do we
thmk that there is-anything in it which is in real conﬁlct with .
“what Mr. Justlce West said in. the case relied upon by the -
respondent .Quecu-Empress v; Namdev Satvajo@) . For, the
operation of that.decision is lmnted to thls that the Magistrate
.ought to commit when the evidence is énotigh to put- the party-
“on his trial and such a case obvxously arises when credible
‘witnesses make statements: which, if believed, would - sustain a.
convmbxot}. " It'seems to us thab the whole point of this passatre
“lies-in ‘attaching due emphasis to the word “ credible,” and some',
conﬁrmatxon of that construction of the decision may be -
obtamed from the - observatmns of the same leamed J udue m )
Dﬁanjeb&m V. Pymyz(-”'f ST . R

Aparb also from authority ib. seems to us that the words of
the sectlon them*el»es leave httle room’ for ambmulty The

e (1882)5A11 B, T @ s Bom, 372,
el (3) (1884) Rab&nlal’s Unrep 'Cr., C. 201
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e see{non prov1des tha,t 1f a Mag1strate ﬁnds that there are’ not

_ sufficient grounds for commxttmwthe accused person for trml he -
~ ghall dzscharge him,' It is niot. merely ‘therefore that bhe Magzs- ;
- trate in the case put is‘empowered to discharge the acensed ; ‘he'
is bourid to do so. What then is the case put ¢ It is the case. ;';
“where the Magxstrate finds that there” are no suﬁiclent grounds ,

for coramitting the accused person_for trial. He _may. 50 find~,
elther because there is no evidence Whatever or because the :

-ev1denee tendered for the prosecution appears “to. hxm £0 be .
- totally unworthy of credit. _But in this Jatter case; equally with -
- the former case, it would be his duty under ‘the ‘section’ to dis-

-charge the-accused, since the grounds relied on for a commitment

would, in his opinion, be insufficient. Thab is the- constructlon )

" which. the words of the section \suggest to us and which. we
- understand was accepted by this Court in L’mperor v. Ravjs. Huri
. Yelgaumkar®. . It is perbaps unnecessary to add that where the
“Magistrate entertains any real doubt as the weight: or quahty of '

the evidence, the task of resolving that doubt and: assessing the {

" evidence should be left to the Court of Sessxon but- thab i not '
_the case before us now, - ° .

. For these Easons, therefore, we mush seb as1de the order of ‘

' the Sess1ons Judge and restore that of the Maglstrate

S

Orrler set astde <
. 1{.

@ (197) 9 Bon, L, R, 226,
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