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thmk that. the. document passed by him amounts to an msttu- om0,

en’o of pa.rmtlon., T A A ‘Govrxp *

Sxmllarly on the 2nd September, Waman Pandura.ng passed K:;‘f;f’}f,’ﬁ,'

o his brother Govind a document in the form of a release where-
by he and Govind divided the remaining family property by
Govind handmg over to Waman securities for money of the
‘nominal value of Rs. 40, 183 and of the estimated value “of
Rs. 12,500, That also, in.our opinion, for the reasons. already
stated, amounts to an instrument of partition whereby the two«
‘remaining co-owners divide their property in severalty ’

Our answer to_the reference is, therefore, that both thc"
documents are mstruments of partition, - ‘

Order 'accoi'difzyly;

7 'G' Bu' R! .

: APPELLATE 'oiVIL. o

quore Mr. Jumce Oﬁandawr]mr and Mp. Justwe Heaton. .

VASUDEO. ATM ARAM JOSHEL.AND ANOTHER (ommmn Pmmnrrs),‘ 1910, i
APPELLANTS, v. EKNATH BALKRIS HN A THITE AND OTHERS (oxwum. _ August 23, )
DEFENDANTS), RESPONDENTS. ‘ T

.T imitation Adct (XV of 1877), ar twles 142 ‘and 144-—Smt fo recover
possesszon—Dzspossesszon—])zscontmuance of possesswn—l’ossesswn as an

" agent of minors—Decree by the minors on attaining majority against the
ayent for possession of the property—Decree not executed and barred by -
limitation—Agent wrongfully dispossessed by a third person—Money deerco .
agamst the original owners—Decree-holder seeking to uttach property—
Adverse poesesswn—(}wzl P1 -ocedure Code (Act XIV of 188’), sectwn 283. h

-

... N died in 1879 leaving behind him two minor sons R and D, and a mxstress A .
The latter looked after the minors and managed their property. When they
“arrived af the age of majority they found that A claimed the property in her -

« own right. In 1891, R and D sued A for the posscssion of the lands aml
obtained a decree on the 30th of August 1892, which was confirmed on appeal

gu the 15th of June 1894, This decre¢ was sought to be exeouted on the 26th-
June 1897, but the application was’ dismissed as barred by limilation.. A was.
~ *Appeal No, 8 of 1910 under the Letters Patent.
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. then w10ngfully depmved of the posse ssion of . the pzopelb‘y by V Who sold” 1t io
_‘Bin 1898. B mortgaged the property to E in 1900. In the same yoary the“

plaintiff obtained a money decreo. sgainst R and D, and in exceution of it he

- had an attachment placed on the pxoperhy, ‘but the at{achment was removed Tn

1904 at the instance of B and E. In 1903, the plaintiff brought a suit for &'
declaration that the property was liable to bo attached and sold in_execution of
his decreo against I and -D. The defendants B ‘and B contended that the
suit was barred under-article 142 of the Limitation Act, 1877, inasmuch as .
neither the plaintiff nor his predecessors-in-title R and D wete in possessmn

of the property within twelve years preceding the suxt

Held, that the suit having been brought by the plaintiff, under section- 283
of the Civil Procedure Code of 1882, to establish his right to abtach and sell
The property in dispute as that of his judgment-debtors R and D in execution -
of his money decree, all that he had to prove was that on. the date of attach-

- ment the judgment-debtors had a. subsisting right to the property ; and that .

the suit must, therefore, be trled as if it were & smt for possessmn by the ]udg-

) ment-debtms - 5 : ~

Held, also, thm’o as A's possession must be deemed to have begun in 18‘9 as
that of bailiff of aoont for the minors R and D, and to have continned as such
until after they had arrived at the age of majority, and as there had nover been
any dispossession by AofR and D while they had been in possession, in a -

suit against A her plea of limitation would be decided by the apphca.txon not

of article 142 but of article 144 of the Limitation Act, 1877, )
Morgan v Morgan® ; Taylor v, Horde®@ ; Zallubhai Bapubkaa v. ll[an-

Fuvarbai® and Dadoba.v, Krishna(s, followed.

Held, further, that though the decree for possession obtalned by R and D )
against A had become incapable of execution by reason of their failure to apply -
{o the Court for its execution within the period preseribed by the law of

" limitation, -the. right established by it remained ; and though that right gould -

not be enforced a3 a«amst A by execation through the Court, the decree- holders
could enter by ousting any. tréspasser, A included, - o .

. Bandu.v. Naba®), followed. o : , e -

Held, ‘therefore, that there having been no allevatxon of po%essmn inR and '
D lost by dlSpOSSGSSlOH or discontinuance of possession, but the case put forward. -
hawmg been & title in them established by their decree against A and a -

" wrongful possession obtained from hér after the decree by V under whom B '

‘and E claimed, the Limitation applicable to the. suit was that p10v1de1 by
amcle 144, not a.mcle 14 of the Indnn leltatxon Act (XV of 1877).

o (1737) 1 Atk. 48. @ (1876) 2 Bom, 888, a¢ p 418,
@ £m. L. C, Vol II (10th. Edn,), ) (1879) 7 Bom, 384,
p. 644, 645, o .. (5) (1899} 35 Boun, 238, -
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Fakt Abalulla v. Babajt Gungaje(l) and Ganga ayal. Nayw Kaval Mlmtra - "1910.-
"v Nago Dhay ya M]mtran , follow ed. » . VasubEo

Per HEATON, J.i—Article 142 of the Indidn leltatlon Act (XV of 1877) :A?.é‘s‘:‘:l?‘
has no application to claims which neither in ferms nor in substance are claims ~ g
1o possession, made necessary by reason of dispossession ‘or discontinuance of . 'Bﬁiﬁ:gmﬂ
possession. . It is a general principle that anyone suing: in ejectment must C THITE,
prove possedsion within twelve years: the reason for this, however, is that E
'pdssession is commonly the effective assortion of title which is relied‘on; but
it i not the. only’ one. " There is another which i in some cases i equally good, ’
- and that is an agsertion of title made.in Court and established by - a decree. .
- That is  good arramst those who are party defendants to tho suit ; and if tho
“same title is re-asserted and made good in a later suib against other opposing
. patties, it is good against them also and entitlss to possession whether the title
claimant has. or has not been, in possession within twelve years, unless the
- opponent can defe’tt the title by adverse possesswn. v

v

" APPEAL under the Letters Patent agamst the decxsmn of Scott
C. J., which reversed the decree passed by Vaman M, Bodas
First Class Submdmate Judge with Appellate Powers at Shola-
. pur, and restored the decree passed by C R Karkate, bubor- :
- dinate Judge at Pandharpur

~ This .was a suit brought by a.deeree-holder to e‘atabhsh hls,
- mght to attach and sell certain property as belonging to his
judgment-debtors, broucrht under the provisions of sectlon 283 of
' the Civil Procedure Code (Act XIV of 1882).

" The decree in questlon Was.a money decree obtained : in 1900
by Atmaram (the plaintiff), who having' died was represented"

. in these proceedings by his two'sons, Vasudeo and Shankar, the

~-appellants. In execution of. this decres, the plaintiff’ attached
certain lands as belonging to his Judwment~debtors, Ramchandrav :
(defen.dant No. 3) and Dnyaneshwar (father-of Kondi, defendant -
No 4), Eknath (defendant No. 1) intervened in those proceed- ,

_ings. by putting forth - his title "to the ptoperty , The Court

consequently raised the attachment on the z.Oth September 1904.

- The claim which Eknath advanced acraxnst the ‘property in
dxspute arose under the following clrcumstances.‘ "The. pmperty
. originaily belonged to one Namdeo (father of Ramchandra. and’
Dnyaneshwar) He d1ed in, 1879 leavmg }um surwvmg hls two

m +1890) 14, Bom. 458.~ ) (1337; P. S

3
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1920, . minor sons above named, and a mistress by name Ambu. After
". Vasgopzo  bis death, Ambu brought up the minors and managed’ their -

Afl‘gg;im prope1ty. When both the minors attained majority, they asked

ey Ambu to deliver the property to them, She declined to do so
m‘;‘;‘;ﬁ:ﬁ“‘ clarmmrr the property in her own right. The two sons, Ram-
. TamE_ - chandraand Dnyaneshwa,r, sued her in 1891 to recover possession -

of the property, which included the lands now in dispute;” The
" suit terminated in a decreé passed in the plaintifi”s favour on the -
'30th August 1892. Tt was confirmed on the 15th June 1894 by -
the appellate Court. The decree-holders Ramchandra and .-
Dnyaneshwar applied to execute this decree on the 26tk June -
1897, but it was dismissed as barred . by limitation having heen
‘made more than three years after - the date of the decrees. -
- Ambu. meanwhile continued in possession till 1898, when she 2
~ was wrongfully dlsposwssed by a ttespasser one Vithal, a cousin .
of - Ramchandra and Dnyaneshwar Vithal sold the }ands to-
Bhau (defendant No. 2) on the 20th July 1898. Bhau mort-
gaged the same with Eknath (defendant No, 1) on the Isb'
Angust 1900, R

The plaintiff Atma.lam filed this sult on the drd & uly 1905 ;
under the provisions of section 888 of the Civil Procedure Cods”
(Act XIV of 1882) to obtain & declaration that the lands in’ suib -
were liable to attachment and sale in execution of his .money
_‘decree against Ramchandra and Dnyaneshwar, and that thhal
Bhau and Eknath had no interest in the lands.

Ramchandra and Dnyaneshwa.r’s son Kondi (defendants Nos 3
and 4) were absent. - '

¥ Eknath and Bhau (defendants Nos: la.nd 2) contended n thelrv"'
“written statement that Vithal had purchased the lands from B
‘Namdeo and was in possession of them as owner -since 1879; -
that they. themselves were in possession from 1898 ; and that as -
“Ramchandra and Dnyaneshwar were oub.of possession from 1879; "

their claim was extinguished and the right ot the plamtlff was.:
_ ba.rred by limitation.. =

The bubordmate Judge held that the sa.le by Namdeo to thha,l :

" 'in 1879 was not proved and that Vithal was not shown to have
been in possession since 1879, He further held that Vithal’s
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gadverse possessxon commenced in 1898 ~when" he  stepped’ into:
possession by Wronwfully -ousting- Ambu, and dlsmlssed the
plmntlﬁ’s claim, : BT T e

- This decree was reversed on appeal by the lower a,ppel]dte Oourt
The defendants Nos. 1 and 2 appealed to the H]gh Court

The appea.l was heerd by qcott 'C.Y., who reversed the decree ,

) passed by the lower: appellate Court and dlsmlssed the suit, - The
judgment delivered by hlS Lordship ran as follows

Scorr, C. J.:—This is a suit brought by - the phuntlﬁ' undm’ \
the provisions of section 288 of the Civil Procedure Code of 1882

for the purpose of detérmining the respective rights of the 3rd
‘and 4th defendants, the plaintiff’s Judrrment debtors, on the one
“hand and the Ist and 2nd defendants, the persons in possession,
on the other hand in eertam 1mmoveable property attached by
§ the plmntlﬁ' » - :

: The mateual faets ‘are that the, property belouded to one.
, Namdeo, father of the 8rd, and grandfather of the 4th, defendant

- till his death in 18/9 thereafter it remained in the possession
of Ambu who was his mistress and .who attended to the wants
of the-8rd defendant and Dnyaneshwar father of defendant 4,
during their minority. In 1891 the 3rd defendant and Dnyan-

eshwar sued Ambu for possession of eight survey numbere,‘
five of which, she alleged, had been bequeathed to her by .
Neandeo and three of which including the land, the sub]eet of.
- this suit, she alleged that she held as tenant of Namdeo’s brother ’
Appaji. The first Court decided against Ambu as ‘regards all

the plots. She appealed as to the plots alleged to'have bheen

bequeathed to her but did not press her claim as to the other
~ plots, The appellate Court in 1894 confirmed the deérece: as to -
these plots but dlsmlssed the suit as regards the plots c)almed-;

~ by bequest.-

The plaintiffs in that suit had therefore, a decree f01 posSe;smn :
: of three survey numbers, which included the land, the subject :
of this suit." They, however, falled to execute the decree within .
- thee years and their remedy auamst Ambu thus became baired

in 1897, 'In 1898 Vithal Appaji, & nephew of Namdeo; wrong-

,
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: ',fully chsposse ssed Ambu and s0ld -the land to. defendanb No. 2 -

" VASUDEO

The defendaunt No. 1 is mortgagee of defendant No. 2,

The plaintiff, a judgment-cr editor of defendants Nos 3 and.
4, attached the land but on’the apphcatlon of defendants Nos 1

.and 2 it was releaSed under section 280 of the Code of 1883,

The plaintiff now sues for a declaration that the land in suit, '\

" deseribed in the plaint, is liable to- attachment and. salc, in
~execution of decree No. 234 of 1900, obtained by him; against

the defendant No. 3 and deceased. Dnya,neshwar, the father of
defendant No. 4, and that the defendants Nos. T and 2 and their
vendor, Vithal Appaji Velapure,. ha.\e no interest in- that l.md (
together w1hh cost of suit. : ‘

This in substance raises the questmn whlch could a,mbe, ona

~ purchaser unde1 a Court-sale under plaintif’s decree trying to ‘

obtain possession of the land in suit from the defendants Nos.1

- and 2 who are admittedly in possession and, it is contended byj‘
" the appellants’ pleader that this suit must be tried as if it ‘were
- a suit for possession between the defendants. Nos. 3 and 4 and

defendants Nos, 1 and 2 falling under article 142 of the Lumbatxon’» '
Act. This contention s, I think, correct as the title of the -
Jjudgment-debtors comes from Numdeo and the defendant No. 3 -
and his brother Dnyaneshwar were oub of possessmn thn bhey-_ ‘

- sued Ambu in 1891,

It is cIear law. tha.t defendantq Ncs 1 and 2 cannob tack {;o
their seven years’ possession the possession of Ambu whom -they -
have dispossessed.. See Pollock and Wright on . Possession, page

-\98, and Lakshmar v. Vithu® ~but although they cannob prove.

adverse possession for twelve years they are entitled’ o insist
that the plaintiff should establish possession by the defendants.
Nos. 3 and 4 within twelve years of suit.  The plaintiff’s pleader

seeks to satisfy this condition by pointing to the abandonment

- by Ambu in her.appeal of her contention with regard to the pro-

perty-in suit. That, however, is niot proof of ‘the possession - of
the plaintiff’s Jud«ment debtors in 1894, Her surrender upon

that pomt resulted in the afﬁrmatmn of thelr decree for posses-'

L (]895) P. J , 216.
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f,’smn as re«axds the property now in quesblon but the facl;s found
~show that they never got possession: by executing their decree,
E They and those claiming under them would, therefore, fail in a
_suit for possession falling under-article 142 and this sutt for the -
. ‘same reason mush be dismisséd. ’

g, therefore, reverse the decree of the. lowet appellate Court
- and dismiss the suit with costs throudxout

The plaintiff’s legal representatives, his sons, appealed from v

this decision under the Letters Patent. _ .
Nadkarns, with AL V. Bhat, for the appellants -

" The case is governcd by article 144, not by article 142, of the
Limitation Act, 1877, as defendants Nos. 1 and 2 did not set-up

.a case of possession aud dispossession by way of defence. Sce
Talshibhai v, Runchhod® ; Ganga v. Nago® ; Harishankar v,
. Karsan® ; Radka Gobind Rko Inglis®; Rao Karam Singk v,
Rajak Bakar dls Kian® ; Pandurang Govind v. Balkrishaa Hars® ;
Hanmanta v. Mahadeo™ ; Faki Abdulla v. Babaji Gungaji® ;
- Parmanand v. Salkis A®; and Mukammad v. Ghulam™, The
- view taken in the decision appealed against as to the applicability
 of article 142 is opposed to the weight of authorities. See Gobind
' Lall v, Debendronath®V ; Sheikh Soknur v. Hublman®, -On the
question of dispossession ot discontinuance of possession the
following cases .weroe cited :. Raine v. Buwlon'®; Morgan v.

- Morgan®; Howard v. Barl of Skrewsbury™® ; Taglor v, Horde® ;-

’ Lezyh vo Jaek!; 30 Donnell v. M’anfy(m Smith v. Lloyd™,

“Ambu’s adverse possession commenced, if at all, in 1807, whon

the deeree for possession obtained against her became barred by
. time. Nevertheless the right of ownershlp remained and the’
'tltle contmued Wlth the owners Rmmhandm and Dnyaneshwm.

g (102) 26 Bom. 442, . (0 (1884) P. K, No, 49 0t 1884, 7. 121.

S {2) (1887) P, J, 242, : T (n) (1880) 6 Cal. 311.

(% (1899) 18 Bom. 260, .. (2 (1806) LO.W.N. 217,
{4) (1880) 7 C. L. R. 364, - 03) (1880) 14 Ch. D, 637,

1 (18820 91.4.99. . _ - (1) {1737} 1 Atk. 439,
© (1859) 6 B.H. C.A.C.J. 125, - (19) {1874) 17 Bq. 878
) (1893) 18 Bom. 518, - - . (18} (1757) 1 Burr, 60, v
(). (18905 14 Bom. 458, f (7 (1879) 5 Ex. D 268,

(") (1889) 1t Aﬂ 438 al p. 447. (s) (1547, 10 Ix. . R, qlt]
. . (19) (1854) 9 Exch, 562,
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See Bala Ve Abaz(l) Rans Hemtmta v. Maﬁaraja Jagmdm Natl& :
RO_;I(Z) The defendants Nos.1 and -2 cannot get higher rights
than Ambu aagainst- whom the article applicable Would be
“article. 144 and not_ article 142 of the Limitation Act (XV of
1877).. See ZLaliubhai - Bapublmz v. Mankuvarbai® and
Dadaba v. Krishna®, ' o oo ~
- P. I Khare, for the re9pondents t—.
. The decmon appealed against -is in accord with the vay
Council case of Mokima Chunder v. Mokesh Chunder®,
Article 144 is a general article and applies only where

. no other article applies-to the case, In a suit to eject

trpspassers, the plaintiff, in order to sicceed, has to show
, that he, or ‘the person under whom he claims, has bexn in
~ possession of the property within twelve years of the-date of
the suit. See Gopaul Chunder v, Nilmoney Mitter® 5 Roo Karan
Smg]t v. Ragak Balar 425 Khau'® 5 Mahomed Al K/um v. Kiaja
Abdul -Guuny® ; Mma Sﬁamsiter Ba/zadur v ]l[zms/u l('zm;z
lfeﬁau, Lal®. :

- The _]udorment-debtors title was questmned by Ambu in 1891 )

" when they instituted a suit wamst her to recover pdssession of

the property, ‘Her adverse possession dated therefore from 1891 ;
and any suit to dispossess her would become time-barred in 1908,
- Ever since 1891,-Ambu claimed and retained the property in -
her own right. - The judgment-debtors having been out of

_ possession for more than 12 years before suit; they were barred.
by article 142 fxom puttmg forth any clmm to the Iands.

- in dispute.

Nudkarni, in reply, cited- Jagatjzt Smgﬁ v, Sara&ut émﬂc f1o» and
Ammta Ravji vi Shridhar®™y,. - . :

' CHANDAVARKAR, J.:—The question of law for determmntlon

" in this appeal is whether the suit broucrht by the father of the

appellants, since deceased ‘to establish his right to attaeh and

. (1908) 1 Bom L. R. 1093 (c) (18%4) 10 Cal, 574, -
(2) {1906)8 Bom, L. . 400, - (1882) 9 L, A, 99,
(2) (1876) 2 Bom. 388, - T (8 (1883) 9 Csl, i .
. ® (18797 Bom. 34 - - . . (9 (1907) 12C, W. N 273,
» (o) (1888y16 Cal, 473, - . (m) (1891) 19 Cal, 159,

T (11) (1908) 1n Bom.L R. 5]. i
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: ,sell the property in dxspute in execuhon of a money decree 15, o

. for the purposes of hmltatlon governed by artlcle 14:
. atticle 144 of Schedule I to-the Lumtatlon Acb ‘

" That question turns upon ‘the iollowxm fa.cts whxc‘l are nob

in dispute.

The father of the appollants, havmo* obtamed a dec'ee for:
money against_the 3rd tespondent Ramchandra Namdeo and -
his brother Dnyancshwar Namdeo, deceased, represented by his

son Kondi, in suit- No. -23% of -1900, attached the -lands in
dispute in oxecutiou as belonging to his ]udgmenb~debbors

Tho . st respondent Eknath Ba.lkmshna thex eupon mtm- .
vened and applied to have the attachment raised on- the ground .

that the land had belonged ormmally to one Vithal, who had

sold it to the 2nd respondent, and that the latter had mort-

gaged it to the intervenor (the 1st respondent). The- aophca-
* tién havmo‘ been allowed, the appellants’ father brought the
suit, which has given rise to the présent appeal,for.a declara-
tion that the lands in dispute were liable to b> attached
as - those " of 'his Judt"ment:debtors the 1st réspondent. and
Dnyanes’*war ’ ' h ‘ '
‘The defence was that the 2nd’ respondent’s predecessor in
' txtle, one Vithal, had acquired a title to them by pmclnse from

the father of the 'hppeﬂants Judament-debtors in 1818 and that' '

the title of the latter was barred by hmlbamon :

The Courbs helow’ ha.ve founl the purchase not . proved So .

the other defence, that of hmltatlon, alone remains.

" On‘that questm it i 1s found as a fact by those Oourts that

‘Vithal got into.possession - without any title only in 1898, so
that the respondénts, who claim under him and resist . the
: appellants right to attach and sell. thé property as, belongnng

to their judgmeﬁt-debtors, are mero trespasserss ¢ Bub it is
contended for those respondents that, though they have acquired -
no title to the property by adverse possession for ‘the statutory -
‘period of 12 years, the appellants are not entitled to ‘'succeed and ‘
recover possessmn unless they prove possession within t,welve

' years next preceding th1s smt brought in ‘1905
© B 12646
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And they mamtam that, on the fahts found by the lower_-
Courts, the appellants were not in possession either by .them-
selves or through their predecessors in title within the 12 years
contemplated by atticle 142 of Schedule I to the Limitation Act..
The facts are these., The property belonged to Namdeo, who
"died in 1879, leaving two soms, the 8rd respondent and. his

_ brother Dnyaneshwar (represented now by the 4th respondent), ;

who were then minors. On Namdeo’s death, his mistress Ambu,
who had lived with him, took charge of his minor sons, admini-

~ stered to their wants,’ and entered- into possession of the

property, including that now in dispute, which they had in-
- herited from their father, When they arrived at the age of

- majority, they found that Ambu clauned the properby in her‘

own right,

\

In 1891 the 3rd respondent and his brother 'I)nyan‘es'hwa,r

" sued Ambu for‘possession of the lands and obtained a decree on

. the 30th of August 1892, That decree was confirmed in appeal

on the 15th of June 1894, On the 26th of June 1897 the appel- ‘

lants’ father applied for its execution, but the application was
- dismissed as barred by limitation and execution was refused.

Relying on ‘these facts, the 1st and 2nd z'espondents urge fohaﬁ, 3

“from at least 1891 to 1897, Ambu was in possession ; that from

1898 Vithal and after him they have bean in possession; and that, .
therefore, the appellants’”judgment-debtors have been out of
pnssession for more than 12 years next preceding the suit,

That would be so, if article 142 of Schedule I to the Limi- _

~lation Act applied. That article contemplates a. suit_“ for.

possession of immoveable property, when the plaintiff, whlle in
possession of the property, has been dispossessed " or ‘has
 discontinued the possession.” The present suit has been brought
‘by the appellants, under section 283 of the old Uode of Civil
Procedire (Act XIV of- 1882), to establish their right to attach °
and sell the property in dispute as that of their judgment-:
debtors, the 1st respondent and Dnyaneshwar (father of the 4th-
'respondent), in execution of their money decree, In such a suit.-
the appellants must prove that on the date of ‘the attachment,”

" which was subsequently raised by order of the Cdu_i't:"voi;l: the
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. app‘lcatlon of the lst respondent thur Jua'rmeut-debtors had :

+a "subsisting “right to the. property : Hmzslz.zn]car -Jebkas v. '

for possession by the judgment- -debtors, -

. So regarded it is not the case here of the Judcrmenb-debbors
havmo been dispossessed or having discontinued possession
- while in possession of the property. The allegation, which . has

. been found praved, is that when Namdeo, father of the judg--

. ment- debtors, died; leaving them. minors,  his mistress Ambua
Jooked after them by administering to ﬁhelr wants and entered
~into possession of their property.

" The Subordinate J udge, who tried the sult heId that Ambus
possession ‘had been from the beginning W;-onorful and ‘he
negatived the plea of the appellants’ father that she had
“conmenced her vakivaé on belulf of his judgment-debtors, who
hal then been minors. The Subordinate Judge with appellate
powers has recorded no finding on that plea, But the law is,
“as pointed out by Lord Hardwicke in Morgan v, Morgan®

- “where any person, whether-a father or a stranger, enters upon

the -estate of an infant, and continues in possession, this Court

will consider such person entering as a guardian to the infant”:
(see ‘other decisions to the same effect collated in the noftes. to’
- the case of Taylor v, Horde, Smiths’ Leading Cases, Vol. 11, 10th
Edn,, pp. 644 and 645). Ambu’s possession must, therefore, be
deemed to have begun as that of bailiff or agent for the ‘minors
and fo have continued as-such uatil, after the minors had.
- aluved at the age of majority, she did something to converb it
mto a Wx"d'nwful possession on her. oWn account, - '

-1t was only in 1891 that. she denied thexr title and in:
consequence she had to be sued. - Bub there had never been any"
dispossession by Ambu of the appellants’ judgment-debtors while
_ they had been in passession, bacause. it was she who had bnen
.n - possession. _“Dmpossessmn is where a person comes in and-
drives out the others from posses;xon " (per I‘ry, J.; m Rains v.
Bm’on(‘”) .

(1) (1593) 18 Bom %0. R (z) 731 Atk.489.'
e:» :1090) 1 Ch D. 837, 539. AR
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Ina smb aO‘amst her her plea of hmlta,tmn WOlﬂd bu decxde j2
by. the application, not of article 142, but -of articlo 114‘{
(Lallubkai Bapublai v. Mankuvarbai® ; Dafloba Ve Krishna®), -

"On the fact alleged and found pxoved,’ Ambz herself \\-aa:‘
wrongfully dispossessed in 1898 by Vithal, under whom the 1st"

* respondent claims. . The appellants’ judgment-debtors_do n‘o'b';

"

.claim under or through®Ambu ; rather they claim- against and in
" spite of her; and it is found in the judgment under appeal that

the respondentb claiming under Vithal cannot tack on the periud .
of their possession to Ambu’s, That is not contested before us.:

- 8o0 it cannot be said that the dxspos:esuon of Ambu by Vithal .
- in 1898, when she was in possession of the property, whs dispos-

session of the appellants’ judgment-debtors. Article 142 is out
of place in this respect also. ) : ' : s A

© 8o much for the dispossession requited to bring the case un der
article 142, But the article also contemplates discontinuancs of
possession by the person suing. As.was said by I‘ry, J..in Rains

v. Buglon®, ¢ discontinuance is where the pe1son goes out and is

followed into possession by other persons.” It implies that tlie:
person discontinuing has given up the land ‘and left it to be

. possessed by anyone choosing to come in, In the present ease

there was, whether on the allegations in the pleadings or on the
facts found, no such abandonment. It is not the case of any’
party and it is not the finding of the Courts ‘below that the’
appellants” Judoment-debtors, while in possession, relinquished
it as if they did not care for it, and tbab in consequence tqe

* respondents followed them into possession,

> The decree for possession. obtained by the a.ppe]ldms Jud"-

- ment-debtors (the 8rd respondent and- Dnyuneshwar) against
. Ambu has no doubt become incapable of execution by reason

of their failure to apply to the Court for its executlon within

 the period prescribed by the law of limitation. But neverthelesy

the right established by ib remains ; and though that rmhf,f
cannot be enforced as atramst Ambu by execution through the:?
Court, the decree-holders can enter by ousting any brespueser -
Ambu included : Bandu v. Naba®, v

M (1876) 2 Bom. 413. @ (1880) 14 Ch. D- 537, 533.» i
@ (1879) 7 Bom. 34 « @ (1890) 16 Bow. 238,
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a-..-Under these cu‘cumstances, there bemg no" allegatlon of pos-

“ session in the appellants’judgment-debtors lost by dispossession
- of dlscontlnuance of possession, bub the.case put. forward being

i:»a, tltle in them established by their decree against” Ambu- and’ &
wrongful possession obtained from her after the decree by Vithal,
T‘under whom the 1st and 2nd respondents claim, the limitation

: apphcable to the suit is that provided by artlclo 144, not article
142 of the statute, accorrlmo- to-the ruling of this' Court in Faki

;'Abtlulla V. Babaji Gungeji®, where the dlstmctlon between ‘the
two’ artxcles is explamed The first ‘two. respondents “admit-
ted -in “their” “written statement the onomal title of Namdeo,

_'from ‘Whom as heirs . the appellants™ Judrrment debtors derive -

»-their" ownelshlp, but they pleaded that the title had become

extiniet. by reason of the alleged purchase by - Vithal fromv

‘Nsmdeo in 1878 and of Vithal’s adverse possession for 12 years

from  that. year " The purchase being found not proved, the -

E respondents in questlon can succeed only: by proving their nght

‘by adverse possessmn for 12 years. They have fzuled to prove .

¢ In this” respect the case resembles in its pleadmws Ganga
_.'uJal Nago Kaval Jll/zazfm v. Nagu D/Laya Mhatra and others®,
- There the plaintiff, who sued for possession on the strength of

- her fitle and defendants tenancy under her, ‘was met by the

- defence thatthe defendnnts had obtained the land from her, first,

_-under a certain awreement and afterwerds under a mor tgaore, and.

. that they had been in adverse possession for moro than 12 years,

* This Court held that, though the plaintiff-had failed to prove the -

.v'tenancy of the defendants set up by her, yet, as the defendants
_"had admitted the plmntxﬂ"s title but alleged- havmg come into
possession under her, the defendants cannot claim to retain the

land except by proving that they are entitled to do 50 -in - virtue

. of one or other of the alleged transactions with the plalnfaﬁ' or
that then' possessmn has been i in fact adverce for tweh e years

For these 1easons tbe decree’ appealed from must be set aside ‘

'} vr_and that - of the - Subordinate - Judge with ‘appellate powers
,f,restored wlth the’ costs of the second appeal ana thls appeal’

o (1890) 14 Bom, 4 158, 1 ’. e (1384) P. J. 049,
131264—-7 i S '
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werc respectively defendants 1 and 2 in ‘the suit,

‘ HEeATON, J :—The facts are recited in the _]udgment of the;
learned -Chief Justice from whose decision - this *is an appeal'-
Junder the Letters Patent.

The pla.mtlff’s claiim is to make good the o’wnershlp ofldefend:- ,

ants 3 and 4 over the land in suit. It was opposed by defend-
ants 1 and 2 who claimed independent ownership. "It was

objected that the claim to establish the title of defendants 3

and 4 was barred by arblqle 142 of the Schedule to the Indian
Limitation Act. But it seems to me that neither in form nor in

substance is this claim of the kind contemplated by article 142..
Ttis aclaim by an owner for his land, against a trespasser ;

and the cause of action is not based: on dispossession or discon-
tinuance of possession, but simply on the allegations that defend-

ants 3 and 4 are the owners of the land and that defendants 1
‘and 2 have no right to be there. It is established that defend-
ants 3 and 4 are the owners and that defendants™1 and 2 have

no right to be there. It is ;tho established that defendants'1

‘and 2 first came into possession within 12 years of the institu-
‘tion of the suit and that there is no title made' good by adverse

possession against defendants 3 and 4, These defendants have
the title and their title still subsisted when this suit. was

, brought it had not been extinguished.-

Ido 1ot think that article 142 has any . application to clalms

* which neither in"terms nor in substance are claims to possession,
made necessary by reason of dispossession or discontinuance.

THE INDIAN LAW REPORTS [VOL XXXV, 5

.- under-the Lcttels Pa.{ent on the lst and the 2nd respondent who‘ 7

of possession. It was indeed urged that it is a general "principle
that anyone suing in ejectment must prove possession within

twelve years and the authorities seem to bear out that contén- -
 tion : but the reason for this is that possession ‘is commonly the .
. offective assertion of title which is relied on and the- cases-
. accordingly deal with that paricular kind of ‘assertion’ of title.
" But it is not the only one ; there is another which in some ‘cases
. is equally gool; and that is an assertion of title made in Court -
- and established by a decree. That is good against those who -

-
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‘:‘are parby defendants to the smt and if the same title 1s“ 1910,
. 1easserted and made good, as here in a later suit agmnst other ", Vasubso
oPP0sm0‘ parties, it is good against them also-and entltles o v ATMARAM

Josmr
,possesswn whether the title-claimant has or has not been in - . v

passession within twelve years; unless the opponent can defeat Bﬁﬁt&;
the title by adverse possessmn. There 1s no -such defeat in  THITH
thiscase. . "~ .. e 0
A.Theret"o,re I 'a.m of opinion that thé" appeal mu’st sucdeed.” _
Appeal allowed
- B R S

.'APPELLATE G,_]fVILL .

l?q"ore Szr l?asal Scott, .Z(t Oﬁzqf Justwe, and Mr Justwe Ba!cﬂelor

DAGDU varap SADU (oxmnun DEFENDANT), APPELLANT, », NANA- 1910,
- VALAD SALU (oRIGINAL PLAINTIFF), RESPONDENT' ' T Adugust £5,

Zl'vzdmce Act (I of 1872), section 92, prowso I—S8ale-deed Contem-
poraneous agreement—Admzsstbzlzt‘y*FrauzI

A des1red to set aside an ostensible sale- doed by proving that a representatlon,
an'reement or promise was ma.de to him at the txmo oE oxecution that the deed
would not be enforced as a snlo-deed, - o :

. Held, no evidence of such a representamon, amenment or pronnse coull be -
 admitted for this purpose. Yoo S
gk 1ttao Ve Ramchandm(l) qud )¢ esbam do v. Raya(®) fol‘owcd

QECOND appeal from the decision of B. C. Kennedy sttnch
J udge of Nasik, confirming the decree of B. K. Bal, Subordmate _
‘J udge: Q‘r;Smnar.
~The properties in suit originally belonged to one Darrdu valad' .
Lakshman Sonavai. They were put up to auction sale in execu-- -
: tlon of a decree against him and were purchased by the plamtlff
. who sold them to the defendant on the 25th Septomber 1901,

- In the year 1907 the plamtlﬁ' brought the present suit for 2
*declaratlon that the sale-deed passed by him to the defenddnt

,

' "’ A D * SecomlAppeul No, 797 of 1909. ~ - :t, 2 ’
o “(1905) 20 Bom,119. - - . . (2) {1906) 8 Bom, L. B. 287, -

Pyt -t
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