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Befbro Mrz Justwe C’/mn;(ma/-kwr and Mr Justice Ha _/wcml

. #19L KHUSHALCHAND PEMRAJ MARWADI (omoman Drrsxpavs)-
" August 3, APPELLANT ». NANDRAM SAH:&BRAM MARWADI (ORIGINAL
- Pumnrr) RESPONDE\‘T. .

. Civil Proceduré Code (4t XIV of’ 1882), seotzom 276, 295, 320 32011'
Execution of decree—Attachment of proper tJ—Tmné;fer of execution
~ proceedings to Collector~Property re-attached under another decree between -
" same parties—~Second execubion proceedings transferved to Collector—Olaim
~under the first decree satisfied by compromise~Collector asked to return
the darkhast as disposed~—Judgment-debtor alienating”the propertj—-C’laim
- for vateable distribution under another decree—Claims enforceable. amdea -
" the attachment—-lels of S lle Act, 1878, section 8— Practice and procedure.

. In execution of a money ‘deoree which the plzunhﬁ' obtained against B
" certain property was attached and orderdd to bo sold. -The execution proceed-
.ings were. thereafter transferred to the Collector under section 320 of the.
Civil Procedure Coda of 1882, In the meanwhile, the plaintiff obtained another
‘monay-decree agaiist B, in éxecution of which the property Was again attached.
- These execution proceedings were also transferred to the Collestor.’ While -
the Collector was taking steps for the execution of the first decree, the plaintiff
informed- the Mamlatdar, who was carrying on the exesution work on behalf of
the Collector, that his elaim under the first decree was satisfied by B, and that the .
darkhast should be returned to the Court as disposed of. * The Collector did s, -
.Tm days after this, B sold the property ‘to the defendant, who out of the
- consideration monays satisfied the plaintiff’s first decree and other debts of‘ B.
> The plaintiff obbwmed a third money decree a.rralmt B, in exeeutxon ‘of which
_ the property Was gold throuvh the Civil Court and purchased by the plaintiff
himself ab the Court sale. He then sued to recover possession of the property
from the defendant.” In support of the plaintiff’s claim,.it was confended:
(1) - that the deed of saloe relied on by the defendant was invalid, having regard
" to the provxsmns of section 325A of the Civil Proceduroe Code (Act X1V of -
-1882); (2) that the Collecter was not warranted in acting upon the plaintiffs- -
’ ,admlssmn that the deoree had been satisfied, becanse the satisfaction was one
made out of Court, and not having ‘been certified to the Court, it con!d not
be recognised .as a payment of the decree under section 268 of the Codo; and -
(3) that the sale to the defendaut was 1llegnl and void under seclion 276,
. .becanse the proporty was on the date of the sale under attachment in the '
 plaintif’s darkhast witimately disposed of by the Collectm, on the %twngth
of the plaintiff’s apphcatlm that it should- be returned to* the Couxt as

. ‘d]prSBd ofin consequcmce of ths dem ee,

% Fipt &gpm\ No. 501 of 1501,
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I[eld (1) that the sale to defendant was not vmd nuder the provmmns of sec-

‘tmn 3254, inasmuch as sections 32” to 825 presupposed a deeres which. had to
. be satisfied and which was therefore capable of execution,. That could not.be
" snid of a deoree which its holder by his declaratlon to the Gollector acknowledged
to Dave been satisfied, =

(2) That the intimstion to the G‘ollector, who was in charge of the execis
tion, amounted to a due certifying of the ad;ustment of the decree, wlnch
echsﬁed the condltwns of section 258. T :

Muhammad Said Ehan . Payag ;S’aku(l) followed _
(3) That scotion 276°did not apply; for though the attachment had exiated

at the date of the sale to the defendant and was never formally raised, tho. .

darlchast claim having been satisfied was no longer enforceable under it. :

Held, further, that the second attachmeub itsolf was Illerrel -under the -
- provisions of the last portion of the first paragraph of section . 320A and ,

it eould not affect the private sale to the defendant by B,

Tleld, also, that'the sale to the defendant “was not 111egn.1 and void under
section 276 of the Code by reason of the second darkhast. . .
The moment the attachment of the plainiff came to an end by reason of the
- gatistaction of his first decree sent . to- the Collector for exeoution, ell claims
. enforceable under the attachmenb ceased to ba enforceable under it.
‘A claim under another. decreo cognizable under sectipn 295 ceased to be
opemhve for the purposes of sections 276 and 295, the same being dspendent
. upon the conhuuancc of the said attachment . .
Sorabji B. “Warden-v. Govind .Ram]z(z) distinguished.

Umesh Chunder Roy v. 'Raj- Bullubh Sen'®; G‘o&md Smyh v Zalam
Singh aud Kunti Moossa v. kakt(ﬁ) followed o RN

‘When a &eeree-holﬂer mtlmates to the Colleotor that hls declee he.s been :

. ‘satisfied and that the necesmty for its execution by the Collsctor has ceased . to

exist, the Collector's powers under sectmns 822 to 825 also coase, because tha .
very foundation of them, consisting in the faot of a " decree whlch is alive a.nd :
capable of exe‘mltxoﬁ has disappeared. .. T
- The provisions of seobion 276 of the Civil Procedure Codo (Act XIY of 1882) -«
make the private alienation void, not absolutely but only “asagainst all claims -
enforceable under the attachment® referred to in it. Where the execution.
proceedings, in the course and for the purpose of which the attachment was

made, have come to an end on account of satisfaction of the decree’ by '

‘Judgment-debtor, and in consequence the decreo i3 no longer ahve, th'w

S (1894) 16 Al 228 . ®(882) 8 Cal, 279. '

@ usm) 16 Bom.91, - . 4) (1883) 6 AT 33 +

- ' (5) (1899) 23 Mad, 478,
LB 10.50—0 :

517

1911,

- Knuvsuaz-

OIIAND

ANDRA lt

T mEpRAM.



518

IRET S 0

KHUSHAL. *

CHAXD

. v
NaxNpiAM’
- SAnEBRAM,

. -debtor and his alienee. -

TBE mmm 1AW REPORTS. [VOL, XXXV, |

att'mhmeut also coases' and there is no 1onoer any clmm “ enfoweahle” under.f'-
the attachment to make the private alienation effected by the.judgment- dehtorj
under the attachment void. The person for whose protection section 276 was
primarily intended has had his claim in that event satisfied othervwise than hy i

, the attachment. As to any olaim under another decree, cognizable® under:

section 295, that had been dependent on the continuance-of the said attachment,
when that attachmEnh was : swept away, all other claims cocmzable\ under it
ceased to be opela.tlve for the purposes of sections 276 and 205. The only bar
in the way of the private alienation was removed as if it never ‘existed in law;

_and the. question as {o the private alienation made by the judgment-debtor to the

defendant during the attachment became reduced to ene between that ]udgment-_v

o

SEGOND appeal from the decision of B.C. Kennedy sttrlct_

" Judge of Nasik, reversing the decree. passed hy V. D J uglekar,‘

Subordinate J udge ab lepalgaon.
- Suit to recover possessxon of properby B

~ One Bapu. Sakharam was ‘the owner of the property in
dispute. In 1900, Nandram Sahebram (the plaintiff) brought
& suit (No. 614 of -1903) against Bapu and obtained . money'

** Qecree. - In execution of this decree, the Court attached the:

property and ordered it to be sold. The execution proceedmora_
were then transferred to the Colleetor under section 320 of the'
Civil Procedure Code (Act XIV of 1882). " '

“"In 1901, the plaintiff obtained another money decree aaamst' -

et
REL e

’the same judgment-debtor. The property was again attached -

-in execution of this decree and the execulnon proceedmgs were V
also transferred to the Collector. < '

“The Collector was in management of the property through the S
Mamlatdar, who was informed by the plaintiff, on the 21st May

11904, that his claim under the first decree was satisfied. On the

same day the Mamlatdar made the following endorsement on the
dark]mat : “As the darklast has been disposed of, the papers are.
sent that they may go to the Gourb » -The Collector returned,

+on the 8th June 1904, the papers to the Courb where they Were: .
_‘recelved on the.16th idem, - ;L N

*

“In the meant.xme, that i is, on the 81st May 1"04, ‘the Juda-j;-'
-ment-debtor sold the property to-Khushalchand (the defendant) -

in conmderatxon of the moneys Whlch the latter had advanced to
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: yay off the plaintiff’s first, decree and the other debts of the
. Judrrment-debtor o . o .

The plaintiff obtained a third. Joney decree etramst the Jndg-i
ment-debtor He applied on the 16th June 1904 to execute the -

K'decree The Court attached the properﬁy again; and sold the
same to the plamhﬁ' in. Mereh 190.) The darkﬁast Was dls-
posed of. . o : » SN

The (Za;lclmst to execute the plamtlﬂf"s second decree wa.s'

pendmcr It was disposed of in Januiry 1906 on. the. plmnhﬁ’

* informing the Court that the Judgment-debtorsmteresb in. the,

properby was sold already under his third decree.

‘In 1907, the plaintiff apphed for the second time to executev

‘This decree i in the second suit. The property was again attached;
but the atta.chment ‘was removed on the 22nd June 1907 at the
instance of the defendant. --On the same day, the plaintiff filed

the present suit for a declaration that the property was liable to
be attached and sold in executmn of his second decree and that\‘
the sale to the defendant was void.

The Subordmate Judge held that the sele—deed to the defend-
ant was passed for consideration ; that- it - was not intended to
‘defraud the creditors of the judgment; and that it was valid as
aga.xnsb the plaintift. - He, cherefore, dismissed the plaintiff’s suit.

'This decree was on appeal reversed by the District J udge, who

held that on the day, of the defendant’s sale-deed there was &

valid attachment under which the plaintiff could recover. The :

claim was therefore denied.

‘The defendant appealed to the High Court RE

, Nadkarni, with P. P. Khare and D.c. Vn‘lcar for the appellant
(defendant) —The ‘plaintiff cannot rely on’ either of his two .
attachments as invalidating the sale- to defendant. The first -

-attachment had ceased to exist on 21st May 1904; and there

was thenceforward ‘“no claim enforceable under ¢%e attachment *
- within the meaning of section 276 of the Civil Procedure Code (Act ¢,
XLV of 1882). Refer to Umesk Chunder Roy v. Raj Bullubh

 8enW ; dnund Loll J)oqs v. Jullodhur 'S.'haw(z}' A4bdul Raskid v.;
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[RRI) A G’uppo Latm “Gobind Smyiz V.. Zalim Smyﬁ(z) and K unin A[oossa ;-;»
T Knosimar. - v. Makki®. . The judgment-debtor having paid off the pla1nt1ﬁ"sji
CISSD. first decree out of the moneys he borrowed. from the defendant,
b]:ﬁ];; il - the Judgment-debt was wiped out The decree having thus been

: " no longer- in existence; the Collector s power to a,ct under »
sections 322 to 325 had come to an end. ‘

‘Nor can the attachment under his second decree help ’t,he’
plam{nﬂ' The Court had no power to bvy it'as long as the first
- dttachment was in force (vide section” 325A, clause 1). - This.
- attachment was.void,'and the. subsequent. order of transfer of
- the proceedm(rs to the Collector was void also.. - The only-course
" open to the judgment-debtor was to follow “the procedure laid
- down by sections 322.and 828. Referred to Mumm .Daa Ve T/ae
G’ollector of Ghazipur®, - ' :

" Coyajé; with- N. M. Stzmartﬁ, for the respondent ——~It was not,
_till the 8th June 1904 that the Collector re-transmitted the exe-
: ‘cublon proceedmgs to the Civil Court. The necessity for the
attachment had no doubt ceased on the 21st May 1904, when the’
plaintiff reported to the Mamlatdar that his claim was satisfied. .
" But the attachment continued as a matter of fact to exish t111
~ the 8th June 1904, that is, till the time the proceedings remained
.. on the ﬁle of the Collector. Further, the ad.]uﬁtment of the first
- decree was not certified to the Civil Court as provided for by
. section 258. Under section 325A, the sale to the deféendant was
"..void, fo1 until the first action of re-trapsmitting the proceedings
o the Civil- Court was taken, the Collector did not become.
Junctus gficio. He could exercise any of the powers confened on
him by sections 322 -to 324 of the Civil Ptocedure Code (Acb.
XIV of 1882). . o ’

- 'I‘he debt due under the second decree has remained unsatxsﬁed."
< The plamhﬁ" took active steps to satisfy it. The attachment
: »placed by the Civil Court in execution of the decree may nob .

.. be permissible, but the transfer of the execution proceedings. to
the .Collector was ‘notice to him of the existence of the second ™
aebb -1f the Collecter took no actlon, the plamtlﬁ' should not'

(1) (1898) 20 All 421 oL . (3) (1899) 23 Mad. 478.
- (p(1833) GAILB3 . . - (4)(1896) 18 ALl 313.-
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_ 58
B suﬁ‘er thexeby. He relied on sections 2'76 and 295 of the wal ' 1911-: ”
* Procedure Code, 1882, ‘Referred to Sorab]z E, Warden V. Govmd Kavsnar-
g Rmﬂa) . L - pma
v ; o S o v,
- . ' NANDRAN
Na,d/?:arm, in reply, referred to Mulammad Scml Kreom V. Payag | Saneprs,

Safm(z) and Lally kaam V. Blmvla Matﬁm@')

CHANDWARKAR, 7. ~--The _question of law arising on this

' second appeal depends on a few facts, whichi are not in dlspute

~and fhay be shortly stated, so far as they are ma.terla.l

-~

- The plaintiff, who is respondent havmg in Darkhast No. 1280 :
~of 1900 in Suit No. 614 of 1900, attached the property in'

- dispute in execution of his money decree against his judgment-

debtor, Bapu Sakharam, the Court ordered the property to be |
sold, and under section 320 of the Code of Civil Procedure (Act
- XIV of 1882), then in force, transferred the executlon to the ..

Collector

While tho Collectcr wa$ in-.management aceordmgly, the

: ‘plamtlﬁ' on the 21st of May 1904, informed the Mamlatdar, who

was carrying on the execution work on behalf of the Collector, -

© that, as his judgment-debtor had satisfied the decree, the
necessity for sale had disappeared, and that the darZZast “should .
be disposed of”. The Mamlatdar . submitted the record- and

proceedings of the darkhast to the Collector on the same day

with the following endorsement: As the dorkhast has been 3

~'disposed of, the papers are sent that they may go to the Court.”’ . -
On'the 8th of June, the Collector forwarded the papers.accords -

ingly to' the Court a.nd the Iatter recelved them on the 16th of -
"'June. . - , : e

~In the meantlme, that is, on the 8lst: of May 1904 the'

' plamhff’s judgment-debtor, Bapu Sakharam, executed a deed of

sale of the property to the defendant, in consideration of the =
moneys which the defendant had advanced for the satisfaction -
of the plaintifPs dectee in the darkAast above mentioned; and -

, 'also for payment of othex debts of the smd Judgment-debtor.

© (1591) 16 Bom. 91, - ) (1894) 16 All 228, : .
& s 1 Bom.478..
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The questwn is, Whebher thls deed is va,hd havmnr rerrard to-
the provisions of section | 3254, of the Code of Civil Procedme’

‘The first limb, of the ﬁrcb pa.ragmph of that sectlon prov1ded :
as follows -

- - So long as the Collector can exercise or perform in 1esPect of the Jndgment--
-debtor’s immoveable property, or any part thereof, any of tht powers or duties

oonferred or imposed on him by se'otioﬂs 322 to 325 (both inclusive), the
judgment-debtor or his representativa in interest shall he incompétent to
mortgage, charge, lease, or alienafe such property or parf excapt with the

written permlssmn of the Collector.”

-It is contended for the plaintift (respondent) ‘that, as the

" Collector was in management of the property in dispute on: the
- dateof'the sale to the defendant, and could then have exercised the-
- powers under sections 822 to 825, the plaintiff’s judgment-debtor

was incompetent to selt and that the sale to the defendant is
in consequence illegal and void. The answer to.that is that

* sections 822 to 325 presuppose a decree which has to be satisfied

‘and which iy, therefore, capable of executio_n. .That cannot’ bfa
said of & decree, which its holder by his declaration to the

_Collector acknowledges to have been. satisfied. The acknow-

ledgment here was made n6 doubt to the Mamlatdar ; but he was .
the - Collector’s a,genb and notice to him was notice to the.
Collector. As a matter of fact,- the Mamlatdar accepted the

- admission and acted upon it by d1sposmo* of the darkhast in the

manner requested by the plaintiff, and the Collector upheld ‘the
Mamlatdar’s action, True, it was upheld by the Collector a,ftex
the date of the sale to the defendant, but in law that action of
the Collector related bdck to the date on which the Mamlatdar,

-ns-the Collector’s agent, had passed hls order dlsposmg of the
darkhast.

When a decree-holder intimates to.the Collector that bis

decree has been satisfied, and that the necessity for its execution

by the Colléctor has ceased to exist, the Collector’s powers under
sectious' 822 to 325 also cease, because the “very.foundation
of them, consisting in the fact of a decree which is ahve and

- gapable of cxecutlon, has dlsappeared
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, having’ been certified to the Court, it could not be recognised as

~ the intimation to the Collector, who was in charge of the execu~

apayment of the decree under section 258 of the Code.. Bub

tion, arounted to a due certifying, which satisfied the conditions

-of section 258: Mukammad Sasd Khan v. Payag Saku®, Our

‘conclusions are confirmed by reference to Rule 15 of the rules

" under section 820 of the Code printed at page 52 of the High .
~ Court Oivil Circulars, which provides that when execution has

been as far as possible completed, the Collector shaff re-transmit

the papers together with the executlon proceedings  to- the‘

Court .

. Then it was urged agamst the sale by the Judgment-debtor,_-

Bapu Sakharam, to.the defendant, that it was illegal and void

under section 276 of the Code of 1882, because the property .

was on.the date of the sale under attachment in the plaintifi’s

- darkhast ultlmately disposed of by the Collector on the. strength

of the plaintif’s application that it _should be returned to the

~ Court as “ disposed of ” in consequence of the satisfaction of the

 was n,lso tra.nsfetred by the Courtito the Collector for execution,
~ after an order for attachmenb of the property, because the latter
~had already been seized of the property under-section 320,

decree. But though the attachment had existed then, and does
not appear to have ever been formally raised, the darZ%ast claim,

} ha.vin& been satisfied, was no longer enforceable under it.

Consequently the sale .to the ‘defendant remained unaﬁ‘ected
so far as it concerned that darkiast claim. S

The question, ‘then, is whether a separate (Zar/%ﬁast (No. 2439 of
1902), pregented on the 18th of December 1902 by the plaintiff

for the execution of another money decree against the same”
judgment-debtor obtained in Suit No. 834 of 1901, rendered the

sale illegal and void under section 325A. This separate darkhast

The attachment in execution of this decree, existing in fact on

' the date of the private sale to the defendant by the Judgment-.

e e

@ (1894) 16 All, 228

528
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e debtor, is relied upon by the learned pleader for the plamtlﬂ‘
m ‘(respondent before us).as rendering the sale in question’ illegal
- C”é‘“;}, - and void.- The learned District Judge has taken the.same view, .
sﬁ;ﬁﬁ:ﬁ. i _and in support of it he refers to the second parawraph of secblon
" 825A. Buthehas overlooked the second limb of the first para-‘;
' “graph of the sectlon, which provides: ¢ Nor shall any Civil -
Court issue any process agmnst such property or part in execu: .
“tion of a decree for money,”” This second attachment was on .
that account illegal and- conld nob affect the private sale to the "
defendant by the plaintiff’s. Judgment-debtox Further, the.:
~ Collector - does not appear to have ‘taken any action .under:
. section 323 and, therefore, the case is untouched by the second
‘ paragraph of section 825A. This separate daikhast in facb never
was and never could have been referred to the Collector under .
.- section 320 by reason of the existing reference of the prekua _
darkhast and henee was wholly unaffected by -the prov1sxons ot
. section 8254 of the Code. - : e

-~ The queshon remains Whether the sale by the Jqdo'ment-
debtor, Bapu. Sakharam, to the. defendant. was illegal and void -
under section 276 of the Code (Act, XIV of 1882) by reason of .
this separate-darklast. ~ It might be argued that it was, ‘because, .
.though _the claim under this separate (ka/mst could not legally -
" be.enforced by transfer to the Collector, it. was still a claim
 enforceable under section 276 read with section 295 of thé Code, -
~_asheld in the case of Sorabji B. Warden v. Govind Ramji®, and
. confirmed by the explana.tlon added to section 64 of the new -
- Code (Acb V of 1908). e

But this argument is not supported by the language of

- section 276 and the authorities with reference to ‘its proper

" construction and effect, . The prov isions of that section make the- -
- private alienation void, not absolutély, but only “ds against all .
*" claims enforceable  under the attachment ’ referred to in iti -
. Where the -execution proceedings, in the course a.nd for the

purpose of which the attachment was made, have come to an

‘end on account of satisfaction of the decree by the judgment-

"~ debtor, and m consequence the decrce is no longer a.hve, the

(1) (1891) 16 Bom. .
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 attachment a]so ceaces, and there is no Ionger any claim
- “enforceable ” under the attachment . to ‘make the” pnvate .
alienation effected by the judgment-debtor during the attachment
" void, The person for- ‘whose protection section 276 was primarily
intended has. had his claim in that event satisfied otherwise than

by the attachment -As to. any claim under another decree,

cognizable under section 295, that had been dependent on the
- continuance of the sdid attachment.,  When that attachment was
swept away, all other claims- cognizable under it ceased to be’

- operative for -the purpases of sections 276 and 295. The
~“moment the decree sent to the Collector was satisfied, everything

Y.

dependent on it (in virtue of soctions 822 to’ 825A) ceased to
* have legal effect and there was no ¢laim left which was enforce-
able under #%¢ attachment. All obstruction to tho legal validity
of the private alienation made during the continuance of ‘the
* attachment having been removed, the alienation revived and
- became legal, because the question then came to be one entirely

between the alienor and the alience. See’ Umesk Chunder Rog v. Raj
DBullubk Sen®, Gobind Singh v. Zalim Singh® and Kunki Moossa
v, Makki®, The principle of law applicable here is the same that
was applxed by the Court of Chancery in England in -construing
section 8 of the Bills of Sale Act of 1878 in Ex parte Blaiberg:
In re To omer®.  Section 8 of that Act provided that a bill of
sale of the kind specified there “shall be deemed fraudulent and
vold” as ageinst an exccution-creditor under certain specified

circumstances. . It was held by the Cour t that it was void, not
‘to all intents and purposes, but merely to the exteut of satisfy-

ing the claims of the persons indicated in the section; that the

" section was intended only for the benefit of the execution-

creditor, so that if the execution was swept away, as if it had

E never existed, the bill-of-sale-holder became entitled to the goods,

S0 here, the-moment the attachment of -the plaintift came to an

* end by reason of the satisfaction of his first decree sex)t to the
> . Collector for execution, all clains enforceable under the attach-
 ment ceased to be euforceable under it. The only bar in the
~way of the private alienation was 1emoved as 1f 1t ncver-’

" (882 8 Cal. 2%, e (1899) 23 Mad. 478,
@ (863 6 AL . @ (1883)23Ch. D, 254,
: L1066-—7 ' ' :
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‘ exxsted in law -and the quesjslon as to the pr;vate , alienation

made by the. Judgment-debtor to the defendant during ' the
attachment became reduced to one between . that Judgment-,
debtor and his alience. It was never competent for the former -

to contend that his sale was ever void as against him.

« For these reasons the decree appealed from: must e reversed 3
and that of the Subordinate Judge restored with the costs in’
this Court and in the lower Court of appeal on the respondenb A

, (plammﬂ) S

Decree rez:ersezl.“-
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