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‘law by this Court iu Bapuji Narayen Sans v. Bapufiras bin

© Subkanrao®) and in Santaji- bin Patly v. B)Iya;s bin _Rayhu(z)

Nor can the mortgagor dispute his own right -t6- mortgage - and
. that for the reason that in a mortgage the mortgagor- cove-
nants that at all events he has a good title -: per Lord Kenyon

“in Cripps v, Reade® ; see also Narayan: Khandw Kulkarni v,
“Kalgaunds Birdar Patel®. If- the mortgage is nob provcd

the suit fails, mdependently of the question of title. ; -* i
Tt is true that it has been the practice of this Court to pass

~ a decree for redemption in a case in which the plaintiff has
‘sued in ejectment. That, as remarked in Parshotam Bhaishankar
*v. Rumal Zunjar®, is purely in the exercise of .the Court’s.
discretionary "power; and it can hardly be maintained that

the plaintiff failing in an ejectment suit. ought to pray for the
alternative relief by way of redemption, when the Court, is noﬁ
bound to granb it as a matter of rlghb

For these reasons the decree is reversed and the smt remanded
_ to the Subordinate Judge’s Court for trial on the mekits accord~
ing to Iaw. AII costs to be costs-in the cause-

Il

Decree rewwed.
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. Before M. Justice Chandavarkar and M. Justice Hagward, . :

'CHHAGAN CHUNILAL BHAI GUJARATI (omio1Nir PruiNties),

ArrELrant, vo SUKA varap BARKU AND ANOTHER (ORIGINAL

Dnunmms), RESPONDENTS.® o . _

Conh act-—Instalmcnts—-Default i paymcnt——WawerA—Eﬁect of the wawer.

"Tha plaintiff agreed to sell certain lands o the defendants fof Rs, 1 1,000 in
1601 and put the latter in possession thereof the same day. The raterial
stipulations m the contract were as follows :—(1) that the p\u'chase money~
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. 9hould be pa.ld ammally by instalments of RBs. 100 each on a certain day ﬁxed
in‘the contract; (2) that in case of default in.'the payment of the first instal-

ment on the Eme date, the plaintiff should be ontitled to recover it as rent and

- ‘sue for possession of the lands ; (3) that, 1 in case of default in the payment of
. any three or four subeeq\ ent instalments on the due dates the plaintiff should -

bo entitled to Tecover possession of the lands and claim the unpaid mstalments

asrent; and (4) that on payment of all the instalments: the title to the lands

should be treated a5 having passed to the respondent by sale, but that in 'thef :
meanwhile the plaintiff should continue owner thereof. In- 1908, the plaintiff..
filed the present suit to recover possession of the lands, alleging default in the ~
payment of the instalments which became duo in 1904, 1905 and 1906, The..
lower Courts dismissed the suit on the ground that the plaintiff had waived the
payment of the first two instalments, and probably the third also. ‘On appeal :— E

. Held, conﬁ-rmmg, the decrce, ‘that as to the. first three instalments the plamtdf :

vdea.lb with the defendant in such a way as to show that he did .nob insist on. >=

payment on the dates ﬁxed in the contract; that, therefore, aftor that cowrse:.

- of conduct, he was not Wamantﬂd in law in enforcing payment (Lcoordmv to the, -

strict terms of the contract thhout prevmus intimation to’ the defendant to ‘

. ’that offect.

Cornv'all v l?enstm(l) followed

SECO\*D appeal from “the declsxon of J. Scobson, Ass1stant

Judge of Khandesh, conﬁrmxnm the decrec passed by R.B.-

Bhang'wkar, Subordmate J udge at Amalner.
Sult to recover possessmn of land.

The land in dispute was sold by the plaintift to the defendants

in 1901~ The terms of the deed of sale wcre- (1) that the-

purchase money Rs, 1,000 shOuld be paid in equal yezuly instal-
ments on the dates specified ; (2) that in. default of payment
of the first instalment on the dfc date, the plaintiff was to. bo
entitled to recover it as rent and sue for possession pf the land ;
3) that in casc of default in the payment of any three or four

. subsequent instalments on the due dates, the plaintiff was at -
Tliberty to recover possession of_ the lands and claim the unpaid -
"; instalment as rent ; and (4) that on payment of all the instals

ments the title to the lands should be treated as having passed
to the defendants but tha,t in the meanwhlle the plamtlﬁ' should

© (@ [1900] 2 Ch. 208
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The first of these mstalments fell-due on the Ma.wshlrsh Sud 5, .11
’ Samvat‘. 1959 (88th December 1902). IF ‘was not paid onthe  Cuaxgax,
» due date ; bub was allowed by the’ plmnhﬁ' to be paid nearly ten - - SU”;Ai L
- 'months later”. When the second instalment fell due in the month - LD
" of Margshitsh of Samvat 1960, the plaintiff gave time topay it = . o f
till the harvest of Samvat 1961. - It was paid more than one.
- year after it became dug.” The plaintiff alleged that the instal-
ments’ of the years 1961, 1962 and 1963 were not paid at all..
. He, therefore, filed the p1esent suib to recm er. possesszon of the‘r
Jands. S :

The Submdmate Jd udge held thab bhe clanse about possessmn ,
on default of payment of the’ first or subsequent year’s instals
ment was penal ; that Rs: 100 were paid and. accepted as- the -
instalment of the first year and that the p\amtxﬁ' was nob entltled;
- to claim possession under the terms of the contract. - :

On appeal the Assistant Judnre confirmed this decree on tho;
’glound that there was distinct waiver as regards two- of the
instalments aud-_mosf[ probably as 'reg_a.rds the third ; and that
 after such o course of conduct it was incumbent on the plaintift.

- to give. notme to the defendants that in future he intended to
-~ enforco the-terms of the contract. , S
. The plaintiff appealed to the High Court. R
Coyaji, with W. B. Pmdﬁafz,for the appellant. - h .
M. 7. Bhat, for ﬁh(;.: respondent. v v h

The following cases were referred to: Kas/&immﬂv. Pamlu(_l),

and Jethabhai v. Nat/mbém(z) F - :

CHANDAVARKAR, J. :=The appellant brourrht thc ‘suit, out: of,

. _whmh this sccond appeal arises, to recover possession of the
- two lands in dispute undei the terms of & contract for sale in-
* writing between him and the respondent. By that conbract .
entered into in 1901, the appellant agreed to sell to the responds

’ ent the lands for Rs. 1,000, The respondent was put in
possession® thereof on the day of the contract. The material
- stlpulatlons in_the contract were these :=(1) that the purchase
money should be pmd annually by instalments of Rs, 100 each .

" (190227 Bom.latp.20, . - @ (1904) 28 Bom., 399 at p. 407
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.on a certam date hxed in - the. contmct ;5 (2) that in ¢age
“default in-the payment of .the first instalment on " the due’ date,
“the. appellant should be entitled to recover it-as rent and sue for
_possession of the lands ; (8) that, in case: of default m the payr
ment of any three or four subsequent instalments on the: duc’
dates, the appellant should be, entitled to recover possession of
~ the lands and claim the unpaid instalments as rent ; (4) that on
pa,yment of all the instalments, the title to the lands should be-
treated as having passed to the respondent by~ sale, buvﬁthat,v_‘_

- in the meantime the appellant should continue owner thereof.

" The appellant alleged in his plaint that there had been default
by the respondent in the payment of the instalments of 1904;
1905 and 1906, He, therefore, sued for possession on' the
ground that there had been a breach of contract by the re%po’ndent“
and that the latter had by non-payment of mstalments put an’ -
end to the contract. o

The lower appellate Couirt, agreeing in that respecb' With' the"’.c-
Court of first instance, has found upon the. ev1dence that there," "

© was “ distinet waiver by the appellant “as reﬂ‘alds two of- the_ﬂx_'
- instalments and mosb probably as regards the third ”. . The -

“appellant bases his claim for possession on three subsequent'}:.
defaults. - But the lower .appellate Court- has held that he is
- 1ot entitled to it, because, after he had dealt with the respondent‘.
“in respect of the first three instalments in ‘such a manner as to -

- lead the latter to believe that he would not insist on the payment

of the instalments on the due dates, and that © he had no ‘inten-
tion of carrying ~oub the forfeiture clauses of the contract”,
it was incumbent on him ** to give the respondent *notice that .

- in future h e intended to enforce the terms of the cofitract*’,

We concur in this view of the: law ’upo.n the fwets found.

' The appellant seeks relief substantially on the ground that the

~ vespondent abandoned the contract for sale and put an end to

it by failing to pay the instalments on the dates: fixed in the
. contract. The question is—has thei'e been abandonment on the-
. part of thé respondent ? As to thefirst three instalments, the -
“appellant dealt with the respondent in stch a way 4s to show .-
that he did not insist on payment on the dates fixed by the
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:cOntract. After that course of conduct he was not warranted -
--in law in enforcing payment accordmg to the strict terms of

5 ‘the contract without prevxou<= mtlmatmn to the respondent to
',_;tha.teﬁ'ect A S

.';.‘ - The case resembles, in- its essentzal features, C'ommll V:
. Henson®. 1In that case, there having been default by the. -vendee -

~ (who as in the present case had been put in-possession on the

- date of the contract) in' the payment of the _purchase money by
- instalments on the due dates, the vendor resumed .possesswn': -
The vendee sued for specific performance ; and the question was

" whether the vendee had by his conduct abandoned the contract.

Y

_in case any instalment accruing hereafter under the contmct is ‘-;
- not paid on the due d‘xte fixed tluroby -

"It was found on the facts that the vendee had been generally in.
© arrear with the instalments but that the vendor had from timie’

to time. allowed a postponement. All mstalman‘ts,.had been
accordingly. paid by the veudee but after due date in each case,

“except the last. As this last instalment had not been paid on the

due date, the vendor claimed to treat the contract as abandoned

by the vendee. It was held that he could not so claim. The

Master of Rolls‘in his judgment said: “I think it is plain that
the vendor never brought to the mind of the purchaser,»so0 long
as they were in comumitnication with each other, that if he did

not pay the last instalment the vendor would t1eat the contract

as ab&ndoned ) '
. The decree must be confirmed with costs, withoub perudlce

to the rights, if any, of the appel}ant to recover any instalment
or mstalments under the contract, and to his right to possession,

Decree confirmed, .

" RR, -
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