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there was no duty cast upon them by mw to - preserve: the old

to the plaintiffs’ property: either by percolatlon or gravitation,

. In Rylands v. Fletcher® Lord. Cuirns observes, “If, in.what

I may term the natural user of that land, there had been any ace

cumulation of water, cither on the surface or underground, and if, )
by the operation of the laws of nature, that accumulation of water.
“had passed off into the close occupied by the plaintiff, the plaintiff

could not -have complained that that result had taken place.. If

“he had desired to guard himself against it, it would have lain ﬁpo‘n
.him-to have done so, by leaving, or by interposing, some barrier

between his close.and the close of the defendants in'order to

- have prevented that operation of the laws of nature 2, Thesq.

observations apply to the preserit case, . L
On these grounds I would reverse the decree and dxsmlss the
P]&lnt]ffb smt with costs. . P .
. Decree nversed and 8uzt dzsmmsed’
T " GeB.R.-
w (]868) L B3 H. 1830 at D.338.°

| VA-‘P_PELLATE .OIYIL.

Before My, Justice Chandavarkar and Mr. ,Jastice_ dewdrd.r R
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_s1911, -
~dam for_the benefit of the. owners of the adjoining: land which
was situted “on a lower level. They were underno legal obliga- -
tion to.prevent the “flow of the surface water from their land,

Muricr-
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July 24, .

" Civit Procedure Code (det Vof 1908), section 11, ]‘mpla,zataon 7 V—Res ]ud1~

cata~—Redemption suit—Second suit in q;ectment-—-Oourt—Dtmetum—In

" ejectinent suit @ decree for 1edemplwn can ke passed—-l’ractwe -and
procealure. - _ . : . o
Where s person brmnrs 'S redemptlon suit and fmls, lns second smt io e]ect-

menb against the same defendant is not barred by res judtcata :

.The question whether any matter might and cught to lxave been maden.

grouvxd of defence or 1tt=u:k in & previous suit must depend on ‘the facts of eﬂ(‘h )

1

e ond Aprea\ Ko. 861 of 1910,
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1911~ case. One 1mp01t&nb best sis, . whether, the mattexs in the two suits are so
Mamowen dissimilar that their union mighs lead to- confusion. The matter mvolved in
. IBRAmIM a suit in ejectment is essentially different from that involved in a- suit for
'Su;'x - redemption, In the first place where n person sues to eJect he sues.as owner
Hansa, of .the property ; where he sues to redeer, he sues as owner of an infetest in
S it, namely, the equity of redemptlon, and the defendant-as mortgages is sued
as holding the property.as seourity for the debt. Sceondly, in-a suit for-
redemption, no question. of title to the property is necessarily involved, because
— if the mortgage set up by the plaintiff is proved and alive, the mortgagee
- cannot deny the mortgagor’s title but must allow him to redeem and:sue him ..
soparately on the question of title, If the morfgage is not proved -the suit-
fails 1ndependently of-the question of title, - S

»

" Itis the pxactwe of the Bombay High Comt to pass a degree for redemption :
in o case in which the plaintiff has sued in ejectment. That is purely in the:
exercise of the Court's discretionary power; and it can hardly be maintained

_ that the plaintift failing in an ejectment suit ought to pray for the alternative”
relief by way of redempbmn, When the Court is not bound to gmnt it as ‘1.’.
matter of right. :

~ SrcoND appeal from the decision, of J D. Dikshit, .Assiqbtdnt:‘
- .~ Judge of Thana, confirming the decree passed by N. G Chapekur g
: bubordmate Judge at Mahad

Sulﬁ to recover possession of land

¢ . -

. The. plamtxﬁ' purchased the land i in chspute from one Dhondrao

" “whohad mortgaged it with the defendant with possession before.
~ the date of the sale. The plaintiff next obtained a redemptlon B
decrec against the defendant Some time after; the -plaintiff
brought a suit (No. 760 of 1906) against the defendant, alleging-

that he had given to the défendant the land in dispute for enjoy-.
ment till the expiration of the time in the mortgage. deed under :
" which defendant held another land and that the term of the -

mortgage being over he was entitled to the possession of the-

- land in suit.  The suit was dismissed on the ground that the

. agreement alleged was not proved, In 1909, the plaintiff brought
* the present suit against the defendant to recover possessxon of

the roperty from him, S :

The buboxdmabe Judge dlsmnsed the s 11t on the rrrouud thab‘
it was barred- as res judwata. Tlns_ decree )vas confirmed on
. appeal by the Assistant Judge. ‘ S

The plmntlﬁ' appealed to the ngh Oourb‘
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"H. C. Coyaji, w1th P B ‘Shingne, for the appella.nt e
. 8. 8. Pathar and D. C. Virkar, for the respondenb. ' 41113;‘233?«
“The following cases were referred to :* Guddappav. T ulmppa(‘) '5 n;;]‘n'{;

Naro Balvant v, Ramchandra Tukdev® ; Bapuji Narayan Sane v . Mamaa
Bapujwao bin Subkanrao®; Nwmyan Khandu ](ulkmm
Kalgaunda Bmlar Patel® 5 Torachand v. Bas [[mzsh(") N

- CHA\DAVARKAR, Je:=In holdmor the present suit baned as
res judicata by the previous Suit No. 760 of 1908, the Courts‘
below have misapprehended the naturc of the two snits, The
previous suit was for the ‘redemption ‘of & mortﬂage the -
present is one in ejectment. “Inthe former the plaintiff alleged
that the defendant had taken the property now ‘in. dispute in :
exchange for another property held by him as mortgagee ; and :
‘he sought to redeem it. The exohancre by way of -mortgage
was held not proved and the suit was dismissed.. It was a°
‘decision that the plaintiff had not proved the mortgage seb up
by him, and that, therefore, his suit for redemption did not -
lie. " Now ho sues on_his title as owner to eject the-defendant as
trespasser. “Therelativerights and dutiesof owner and trespasser |
on the one hand-and of mortgagor ¢ and mortgagee on the other
arc wholly different, and failurein a suit of simple ejectment does
not in_our opinion in any way | bar the plaintiff in a subsequen*
suit to enforce his right to redeem' as mortgagor ” S]md/zar
. Vinayak v. Narayan valad Babaji®. The converse Of it was’
held by Westropp, C. J.,, and Nanabhai Haridas, J., in Govinda
' mla(Z Shivajs . Gams valad - Balaji®. - To the same offect
is'the Full Beneh decmon of this Court in Rawji Shiviam Joshi
- v. Kaluram®, These were no doubl decisions under the Code of
Civil Procedure of 1859, which did not contain such a provision- -
as Explanation II to section 13 of the Code of 1882,  But this
Court followed Siridhar Finayak v. Narayan valed Baba/z(”) in
Naro Balvant v. Ramcbmuim Tuldev®, a case wunder the
. attex Code And the same provision is 1eproduced as Explana- '

A
0 (1000).25 Bom, 189, - - - @ (1904) 6 Bom. L. R. 594, :
-+ (@) (1888) 13 Bom. 820, . . . ®7ASTH 11 B, H, C. R, £24 ab p. 230, -
YN OL: £ U PR N ) (1876) . J. 186. o
- ¢4) (1€89) 14 Bom, 401, .~ . (3 (1873) 12 B, 1L C. R, 160,

B2 1157 Pt
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- ion IV to sectron 11 of the present Code (Act \' of 1908), Wthh

apphes to the suit in this qecond appea]

‘The lower Courts would appear to have‘ ptoceeded on- the:

' decls;on of this Court in Guddappa v. Tirkappa® in applying .
~_the vule of res judicala to the present case. But that decision
" rests on - a different principle, There the first suit had.been
* for possession clanned by the plaintiff as the surviving co-

’.

" parcener in a joint famlly as against the defendant treated as

o trespasser. Failing in that smt the same plaintiff sued as:
reversiousry heir; treating again the same defendant as tres-
passer. It was held that the second suit was barred, b{‘cause-,‘
having regard to Explanation 11 to section 13 of the Code of Civil
Procedure (Act XIV of 1832), in the previous suit he "not -only
mzqizt but ought to have alleged kis title as reversionary heir,-
Both the suits were in ‘ejectment ; in both the claim or title
was that of owner; the only difference, as pointed out by
Jenkins, C. J, ab the conclision of his judgment, was in the
source of the title alleged. That made no dxfference a9 to thev
nature of the two actions. = e .

As observed by the Judicial Commxttee of the vay Counc:l
in Kameswar Pershad v. Raﬂ»umara Ruttun Koer®, the.
question whether any matter might and ought to have been
made a ground of. defence or attack in s previous suit must
depend on the facts of .each case, and one important test is,

. .whether the matters in the two suits are so dissimilmg_ that -

their union might lead to'confusion, The matter involved in a suit
in ejectment is essentially’ different from that involved ina

- suib for redemption. In the first place, where a person sues

to eject he sues as owner of the property ;” where he sues to.
rcdeem, he sues as owner of an interest in it, namely, the

- equity of’ redemptlon, and the defendant as mortgagee is sued

as holding the propeity as.security for the debt. Secondly,

in & suit for t_edemvp,tion, no question.of title to the property
- is necessarily intolved, becausg, if the mortgage sebup by the .

plaintiff ‘is. proved and alive, the mortgagee cannot deny the

" mortgagor’s title but must allow him to redeem and sue him
- separately on the question of title,” That was held to be the-

, (M (1200) 25 Bem, 189, 7 ¢ (3 18e2) L, R. 19 L A, 254,
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‘law by this Court iu Bapuji Narayen Sans v. Bapufiras bin

© Subkanrao®) and in Santaji- bin Patly v. B)Iya;s bin _Rayhu(z)

Nor can the mortgagor dispute his own right -t6- mortgage - and
. that for the reason that in a mortgage the mortgagor- cove-
nants that at all events he has a good title -: per Lord Kenyon

“in Cripps v, Reade® ; see also Narayan: Khandw Kulkarni v,
“Kalgaunds Birdar Patel®. If- the mortgage is nob provcd

the suit fails, mdependently of the question of title. ; -* i
Tt is true that it has been the practice of this Court to pass

~ a decree for redemption in a case in which the plaintiff has
‘sued in ejectment. That, as remarked in Parshotam Bhaishankar
*v. Rumal Zunjar®, is purely in the exercise of .the Court’s.
discretionary "power; and it can hardly be maintained that

the plaintiff failing in an ejectment suit. ought to pray for the
alternative relief by way of redemption, when the Court, is noﬁ
bound to granb it as a matter of rlghb

For these reasons the decree is reversed and the smt remanded
_ to the Subordinate Judge’s Court for trial on the mekits accord~
ing to Iaw. AII costs to be costs-in the cause-

Il

Decree rewwed.

L . R. I
(1873 P J. 4. . - ® (1796 6 T. R, 606,

) (1876) . T 17, - . () (1889) 14 Bom, 404,
o ) (1893) 20 Bom, 196, ,
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Gi

7 1911
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. Before M. Justice Chandavarkar and M. Justice Hagward, . :

'CHHAGAN CHUNILAL BHAI GUJARATI (omio1Nir PruiNties),

ArrELrant, vo SUKA varap BARKU AND ANOTHER (ORIGINAL

Dnunmms), RESPONDENTS.® o . _

Conh act-—Instalmcnts—-Default i paymcnt——WawerA—Eﬁect of the wawer.

"Tha plaintiff agreed to sell certain lands o the defendants fof Rs, 1 1,000 in
1601 and put the latter in possession thereof the same day. The raterial
stipulations m the contract were as follows :—(1) that the p\u'chase money~

* Second Appeal No, 290 of 1910,

1011,
July 24,
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