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“the Collector should be free to act mmply upon a dlﬁ'erence of -
. “opinion between himgelf and the Mamlatdar as to the value or .
. prébative effect of parts “of the evidence recorded by the'}l

Mamlatdar, We are not prepsred, as at present advised, to hold )
~ that the word‘ lmproper’ has -any dlfferent meamno' “from the" :

word ‘irregular’ as occurring in the expression 1rregular1ty

arrived at after a con51derat10n of the ev1dence recorded

For these reasons we seb asnde the ozder of the Ccllector and ;

restore that of the ‘Mamlatdar with costs throaghout.

Ve

. section 622 of the Code of 1882, 6r section 115 of the present ‘
- Code.. We are, therefore, of opinion that the Collector was not -
" authorised by section 23 to interfere with the findings of fact of E
the Mamlatdar which were on their face legal and regular and

. The Rs. 100, deposuted Wltb the Collector, should be refunded :

to the apphcant *

~

. G.B.R

' APPELLATE CIVIL,

'Bejbrc Sir Basil Scott, Kt.,‘qhief J'u'stz'ce, and Mpr. Ju;vtica Rao.
Tre MUNICIPALITY oy HUBLI (oRIGINAL DEFENDANT), APPRLLANT,

». LUCUS EUSTRATIO BALLI AND. ANOTHER (OBIGINAL PLAINTIFFS), »

BESYON DENTg.

Order set asides

District Mumc@pal Act (Bom, Act IT1 of 1901), sectwns 50 and 54——Hubls

Municipality— Reclamation of the bed of a.tank for- Mumczpal Cotton
Market—Damage caused to) plaintiffs’ goods by sudden and extraordinary

keavy rain—Suit for damages against Municipality—Burden of proof as

" to neyhgenoa in the reclamation work-—Smt not mamtamable-—vls major.

The Hubli Municipality, a body corpo'a.te under the Dlstnof. Municipal Acb

" (Bom. Act. IIT of 1901) took steps to provide a Municipal Cotton Market and

they selocted for that purpose a site of a 1axge and anciert tank which had
largely silted up. The southern boundary of the tank was an embankment.

- In reclaiming the bed of the tank, the Municipality utilized a part: of the
embankment and made provision to prevent the flow of water. Inthe month

# Firat Appeal No, 194 of 1909,

-

1
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of June 1907 thero was a sudden and extraordma,ry heavy rainfall at Hubli-
which practxcally "overflooded the whole Municipal area and a quantity of goods

in the plaintiffis’ Ginning Factory which was to the south of the tank was
. washed away or damaged. Thereupon the pla.mt:ﬁ‘s brought a suit against the

-. Municipality to recover damages alleging negligence on the part of the defend-
" ants in earrying out the reclamation work. The defendants denied the plaintiffs’

allegation and answered that the damage to the plaintiffs’ goods was the resnl -
" of the abnormal heavy rain in June 1907 and that no precantions on the part

of the defendants could have averted the damage.

Held, that the suit Was> not maintainable. The onus of proof of nevlwence .
lay on the plaintiffs, and if the neglect in the execution of their statutory powers .

and duties was not brought home to the Municipality, a suit against them must
* fail as being unsustainable in law, howsoever great the demage the plaintiffs
might have suffered from the extmordmary ﬂoodmg uncontrolled by the old
tank dam.

Rao, J.:~The damage was mainly; if nok wholly, attributable to the extra-

ordinary fall of rain. It wasan oceurrence in the nature of vis ma,] or f01 which
the d’efendants were not responsible.

FIRST appeal against the decision of B. G‘r Bhadbhade, First
Class Subordinate Judge of Dharwar, in Suit No. 780 of 1907,

‘The plaintiffs sued to recover from the defendants, the Muni-

cipality of Hubli, Rs. 10,145-15-6, being the amount of damages
caused to their goods which they had stored in certain factories
at Hubli on the 7th June 1907 by the rush of water from a tank
under reclamation by the defendants. The circumstances under
" which the damage was caused were alleged as follows t— -

-

.To the north of the factories, wherein the plaintiffs’ goods,
cotton, &c., had been stored, there was an area of land which,

some time before the suit, formed a tank known by the name of -
Gulkawa’s tank, enclosed along its southern boundary by an ‘

embankmeht or dam. The tank was under reclamation by the.

* defendants for the purpose of extension of Municipal Cotton -

Market. The defendants, in the course of their reélamation

' operatxon, removed the dam at the southern extremity of the )

tank, altering the levels of the tank bed and its surroundings

and diverting the natural and customary flow of water,. having

formed s tank at the north-east corner of the dam and directed

a considerable flow of water into it, also for their own' purposes.

Such was the situation of things on the 7th J une 1907, when
® 1066—3 “

493

1911,

~ Mowyrer- -
. PALITY OF

Ruerx

. 1" .
“ Lovces .

EvusTRATIO .
Rarnr,



404 " 'THE INDIAN LAW REPORTS. [VOL. XXXV

B 1) B there was rain at Hubli. The direct consequence was that a"
“Mosiorr large body of water, by force of the defendants’ operation, flowed -
o PRI OP  into the tank at the north-east corner of the dam and into the-
7/- Lo, area ‘under reclamatlon, and owing to the changes of levels “and -
. Husmmsmo  diversion of water and the removal of the. dam by the defendants”
AL githout due provision.for the control or disposal of water thus -
- collected, the same flowed into the plamtlﬁ’s factories and
damaged their goods in spite of their efforts to save: them. ~Thé
damage sustained was the direct result of the action of the
- defendants, by reason of their negligencs and wrongful acts
They were therefore liable to pay.the damages.

The defendunts a.nswered {m—

They were not responsxble for the damages sustained by the
plamtl{’fs because the rain that fell on the 7th June 1907 was
. extraordinary and excesswel_y heavy, baving been 2 inches and -
81 cents within 80 or 40 minutes. It was a case of vis mgjor.
and no precaution on the part of the defendants would have
averted the damage, which would have oceurred even if the old -
. state of things, that is, the height of the south dam and level of -
the tank bed, had not been changed in the least. The claim was
time-barred, being not within six months from the date of the act
complained of. The damages claimed were excessive and the
allegation in the plaint as to. neglect and wrongful act on . the
-defendants’ part was not true,

The Subordinate Judoe found that the claim was not time-
barred, - that the defendants’ action in removing the dam and’
altering the levels of the tank bed, &ec., as alleged in the plaint
caused the overflow of water into the plaintiffs’ factories and
that the plaintiffs had suffered damages to thé extent of.
Rs. 9 ,677-9.7. He, therefore, passed a decree accordingly. ‘The

_followmg are the extracts from the Subordmate Juddes,
Judgment —

The witnessos’ ev:dence shows that the preonutxonaly measures adopted by the
. defendants befors this flocd as to the drainage of the reclaimed site were faulty-
and insufficient and that the small tank with its low mounds on two sides could

not have drained the adjacent reclaimed site and the Waste -woir works were also
,not satisfactory.

“

* .U SR T S *
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* Pis major or.an act of God means not ‘a mere misfortung, but somethmg AU
. overwholmmg, such as storming, lightning and tempests which could not m
_ happon by the intervention of man and loss from Which could not have been - pALITY OF
'prevented by any-reasonable amount of foresight, pain or care (Stroud's H‘:""“‘.',"T
.o Judicial Dictionary). To be regarded as an act of God, the océurrence must not ~ . Lycus
only be unforeseen, but 1ncapab1e of being foreseen (per Tayabii, J., at p. 926, Eﬁi“&iﬁo
-4 Bom. Law Reporter, citing Encyclopedia of Law), and absolutely ‘ineapable .. "
.of being prevented or guarded against. Even supposing that the flood and
* raiufall of the fth June was in’ the nature of vis major, which I think it was
not, »is major to afford a defence must be the ploxunate CAUSe~—CAUSE CAUSAUS’
and not merely a causa sine gua non of the damage complained of. Tho mero
- fact that vis major co-existed or followed on the negligence of the defendants
is no adequate defence (Mumczpab O'orporataon of Bombay v, Vasudeo, -
V1 Bombay-Law Reporter, 899). - ' E e
% i * ® - % . % LI R _
On the whole; then, I have no doubt in ﬁndxoo that - the deféndants act in
removing the big bund before complebmg their drainage works was most unwxse,
that the drainage.provided for before the storms was insufficient, that the -
" reclamation works were undertaken and executed unsystematloally and without
taking the required levels of the adjacent sites and without an estimate of the
. quantity of water that would run into the small tank, and pwwdmg Toeans
for its proper dlscharge without flooding the ne1ghb0ur1ng SItes

The defendants appealed.

. Weldon with N. 4. Sl»wesﬁvm/uar for the appellanbs (defend~
: ants) :

.. Btrangman _ (Advooate-General) and Jardwe Wlth thtle & G’o.
~ for the _respondents (plaintiffs),

“Scorr, C. J.:~This is att' appeal from & decree of the First
" Class Subordinate J udge of Dharwar awarding Rs. 9,677 to the
- plaintiffs as compensation for injury done to their cotton by
water which the - defendants in breach of their duty allowed to
- escape on to the plaintiffs’ premises, - .

The defendants, the Municipality of Hubli, are a body corporate‘
~tunder the District Municipal Act (IIL of 1901). By virtue
- of section 50 of that Act property of various kinds is vested in -

- them to be held and applied by them as trustees subject to:the
provisions and for the purposes of the Act and includes all public
markets, tanks and works connected with-or appertaining thereto,
drains and culverts, and by section 54 it is provided thatit shall
be the duty of every Municipality to make reasonable provision
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T ' for ¢nter alia the constructmg, altenng; and mmntammg all public -
© Mumor-  Wnarkets, drains, dmmuge work culverts, tanks, dams and the',
" PALITY QF . hke.

Hopux : : __— X

* Lyous In or about the year 1904 the Mumclpa.ht.y of Hubli took stcpav

KostraTiO

C o RAmLn to provide a Municipal Cotton Market, They selected for the:
o purpose the site of a large and ancmnt tank known as Gulka.wa s
tank which had 1a,rcrely silted up, ~ The southern bounda,ry of the -
tank was an embankment, The tank received the drainage of '
the land to the north of it and ab the south-eastern corner was a
_ weir for the dls,charge of surplus water. . The tank area occupied
~ -about two-thirds of a quadrangular space, of which the northern -
boundary was a public road known-ds the Station Road, and the
western boundary, another road running from north to south.
The scheme of the Municipality was to drain” the water coming i
to the culverts under the Station Road into a n4lla on the eastern’
side of the quadrangular area and to conduet it into a small tank
to be formed in the south-eastern corner of that area whence the -
~ water would discharge eastwards aver the old weir which it was
proposed to-deepen so as to allow of the passage of a larger body '
of water. This scheme would leave such part of the old tank
as Was not included in the small new tank free for reclamation .
- as a cobton market I

In 1904 or 1905 the Municipality formed the smaller tank

and utilized that part of the southern-dam of the large tank -

" which was not wanted to hold up the water of the small tank a8 '
. spoil to ﬁll in the area ma.rked out for the market.

The level_s taken by the Commissioner as shown upon the map
prepared by him-for the purpose of the suit in the year 1908
indicate that over the centre of the reclaimed area there was
nowhere a difference’in level of more than one foot. )

- At tho same time the Mumclpa,hty deopened and cleaned out ?

the old nélla running along-the east of the area and connected it:

'~ up with culverts passing under the Station Road so that the

water draining under that road passed into the nélla and thence
into the small tank and dlschdrged m tlme of ﬂood over the

wreir, -

-
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~-This scheme of drmmge and recla,mahon during the monséons i

B of 1905 and 1906 caused no trouble. - The monsoons ‘were not

particularly heavy ones and there was no-day marked by any
vsudden and extraordinary rainfall. In the year 1907 however

~.upon the 7th of June an extra,ordmarﬂy heavy fall of rain

occurred at about 6 p.m., amounting to nearly three inches in
less than an hour. The result was that practically the whole of -
the Municipal area was flooded, and a quantity” of cotton owned -

by the plaintiffs was washed away or damaged.

&L

It appears that the plaintiffs in. the year ]907 were domg
" business in the Ginning Factory of Ratanji Hormasji, using it for

~ the purpose of storing ginned and unginned cotton, cotton-seeds
and cotton bales. This Ginning Factory was situated immediately
to the south of the area of the old tank and adjoined the new

' Municipal Cotton Market. It was however at a very much .

lower level than either the miarket or the bed' of the old tank,
‘and before the tank was drained and filled in, its water was
prevented from flooding the Factory area by the southern dam.

On the 10th of June 1907 the plaintiff’ Agent wrote to the

Vice-President of the Municipality informing him that owing to -

_the dam of Gulkawa’s tank adjoining the Ratanji- Hormasji

Ginning Factory havmg been unwisely removed .by the Muni- -

* cipality and owing to the insufficient and faulty drainage. in

- reclaiming the cotton-market extensmn area all the water on the
- 7th instant, instead of takmg its proper course inthe tank rushed

in the Ratanji Hormasji and the Alexandra Press Factory and

- caused serious loss amounting to Rs, 90,000 or thereabouts. The

latter claimed damages on the ground that the loss had occurred

‘owing to the negligence of the Municipality and requested them

© to ta.ke immediate steps to ascertain the extent of the loss.

In consequence of this notice a Panch was formed which
. between the 9th and 20th of June inquired. into ‘the damage

-done and estimated it at something .under Rs. 8,000; This
- presumably was done under the provisions of section 165 (2)
which provides that the Municipality may make compensation
out of the Wumclpal fund to any person sustaining any damage

by reason of the+ exercxse of any of the powers vested in them

B under the Act.

49T
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- The plamtlﬂ's Were not sa,mﬁed w1th this award and accord-gi

) mcrly filed this suit, in the plaint in which they charge defend-
_ants with neghgence in the following terms :—

- The defeéndants have for some time been carrying on their work o"f‘récl‘aiv- .

‘mation of the tank, In the course of their operations they removed the dem -

at the southern extremity of the tank, altering the levels of the tank bed and -

" its surroundings and diverting the natural and customary flow of. water,
‘having formed a tank atthe north-east corner of the dam and directed a
_considerable flow of water into it also for their own purposes, This was the

situation of things on the 7th June 1907, when there was rain in Hubli.- The
direct consequence was that a large body of water by force of the defendants’
operations flowed into the tank at the north-east corner of the dam aforesaid

- and into the area under reelamation and owing to the change of levels and
. diversion of water and the removal of the dam by the defendants without due
.. provision for the control or disposal of water thus collected, the sare flowed

intothe aforesaid factories and there damaged the plaintiffy’ goods fo: “the .
extent of Rs. 10,140-15 -6 ab the Iowest in spite of the phlntxﬁ“s efforts to

"\Iotlce of suit was duly given Wlthm six months of the date of
the injury complained of and no exception is taken in this appeal °

" asto the sufficiency of the notice. In order to establish their allega-
-tions of negligence the plaintiffs called only one witness, namely .
‘ Mahahngappa who describes himself as the plaintiffs’ Bazar-man. .

He says his duties are to buy and sell goods for plaintiffs, to take

 delivery and prepare goods for sale and supervise all goods. - He

stotes that between Gulkawa’s tank and the factories there- was

e blg dam that until the demolition of the dam the water from

the ta.nk side never came into the factories, but that great damage -
was caused on the 7th of June to goods in the factories as the dam

" had been removed and used by the defendants to level up the.
" tank bed. He says that a small bund to the north of the tank

shown on the Commissioner’s map was demolished by the_dgfendv :

~ants a few days before the rainfall aud that that bund -had
" been intended to prevent the running water from the culverts on .
" the north side getting into the tank and to turn it into the nalla
- _on the east. - Then he says that the mouth of the nélla on'the east

was formerly wider, but that its width had been lessened by -cut-
tmgs made by the defendants, although he admits that the n4lla

_ bottom had been deepened and the bank raised, . He says that
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71 formerly the ground at the. no:thern end of the ndlla sloped from -

- south to north, but that the de_fendants had shortly before the

raing cut the bank and made the ground level by which reason -

.the greater portion of the water did not run into -the_ nalla. but
" ‘over the marked area mto the factory ground

I will first® conSIder the last of-these charges, I do not think-

any neglmence is proved on, the part of the defendants. No

question was put to any of the defendants’ witnesses upon the -

point nor is the charge made in the plaint. . Assuming . the de-

- fendants did this work the levelling of the ground which had-

formérly stoped from south to north would obviously facilitate

. the flow of water from the eastetn Station-Road culvert into the -

nélla and even if the bank of the nélla bad been. cut into in order
to afford access for the purpose of levelling the bed, the levels
‘show that there was a rise of a foot and half to the west of that
cutting which would have tended to direct the flow of the water
_ into the nélla. Moreover negligence is'a relative term and I do
not think defendants can be held guilty of it because at the

~.moment they were ehgaged on a small improvement which left a

- gap in their system this extraordinary fall of rain came tpon
~them.: see the observations of Bramwell B. in Ruck v. Williams®,
" The alleged narrowing of the mouth of the nélla does not appeat
‘ ‘_to me evidence of negligence'in -view of Mahalingappa’s state-

ment that the bottom was deepened and the banks raised and
~ Mr. Coen’s evidence that the nélla was widened and cleaned out.

~ In view of the evidence of Mz, Coen who _jdesig'ned the drain-

age works, I am unable to accept the statement of Mahalingappa

that there was any small bund to the north of the tank.. There

- was the water-channel 4} feet wide fiom the western culvert to

" the 'nélla on the sides of which the excavated earth had been
thrown up, - Mr. Coen cannot recollect whether the channel had
been filled up before or after.the flood of 1907 and replaced by
-another channel parallel with the Station Road.

- Itistobe observed thatnone of the acts of neghgence alleged by
) the plmnbxffs witness supports the case made in the plaint which

o (1803) 27 L. J, Bx. 857,

»
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al]eges the collection of water in the small tank and on the old tank -_‘;
area and that the defendsmts failed in controlling and- dxsposmg 2
of it, suggestmg a case similar to that of Rylands v. Fletcher®. «

’L‘herelwas in fact no collection of water upon' the recl'almedd 2

area, and it appears o me that the plaintiff case so far as it'

rests on the removal of the dam must be based upon something
i the nature of a servitude on the owner of the tank area to
tetain the dam by way of insuring his southern neighbours .

~ against loods from the novth even after the tank site had been -
‘drained and filled in. Such a setvitude could only be acqulred by

prescription and there is no suggestion of the existence of- any )
suchright. - : : :

The pro_ximatef caﬁsg of the injury to the plaintiffy’ §f;itid

~ wag the extraordinary rainfall and it is difficult to see how in-

the general flooding of the town which must necessarily have -

_followed, and which is deposed to by Shankar Raoji Apte and,,"

most of the defendants’ witnesses, the plaintiffs’ factory could
possibly have escaped injury lying as it ‘did at a much lower
level not only than the tank area but also than the otherk ‘
surrounding land. It is possible that if the old southern dam -
had remained, extending' from the western road to the. poxnt-
where the weir dlscharged flood “water, the fldods to the north

of the dam would have been checked or even carried off without

injury tothe plaintiffs. It may I think be assumed. that the.
 officers of the Municipality thought in June 1907 that the work:

which involved the removal of part of the southern dam had
contributed to the damage done.to the plaintiffs and for thab

" reason assessed the compensation payable,

This compensatlon would be paya.ble at the option .of the
Municipality to mitigate a hardship consequent on the execution of
authorized works. If the removal gf the dam was not authorized
by the provisions of the Statute under which the Municipality
acted, or was conceived and carried’ out negligently and not as

: part of a reasonable scheme, then only would the plamtlﬁ's be
entitled to recover damages from the defendants by suit. "

(1) (1868) L. R. 3 H. L. 330 ab p, 838,  ~
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Nowbm'my judgment the scheme was a perfectly reasonable

*The Municipality for the benefit of the cotton merchantsat_
' Hubh ‘were providing a market at-a convenient spot. - They
_were also providing for a drainage scheme which would take " the
‘place of the old primitive arrangement of a large tank and the,

- evidence afforded by its suceess in the years 1905, 1006 and

1908 isstrong reason for - holding that there was no rashness or

'neahgence in the design. , IS

sufficiént, that the reclamation. works were undertaken and

The learned Judge has found that negligence was proved in
carrying out the scheme in that the deferdants’ act in removing.
‘the big bund before completing their drainage work was .most .
unwise, that the drainage provided for before the storm was in. .

"~ p01

R
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‘éxecuted unsystematlcally and without taking the regular levels :

"~ of adjacent sites and without an estimate of the quantity-of water
that would runinto the small tank and providing means for its
" proper dxscharcre without flooding the neighboiring sites. It does

~ not appear to me that the ev1dence of Mahalingappa, the plaintiffs’
- Bazar-man, who had no practical experience - of drainage works -

and whose evidence was contradicted on various points by the

-defendants’ more expenenced witnesses, justifies these conclusions. .

The scheme had stood the test of two monsoons, the rainfall of
the 7th of June was far heavier than any which had occurred
during the recollection of any of “the 'witnesses .who _were
examined upon the point and there-is good evidence to show
‘that the works that were in progress on the 7th of June were all
works calculated to improve rather than impede tle drainage. .

The respondents Counsel endeavoured to persuade us that we -

“had to deal hef®s with the case of a natural stream diverted by

- the operations of an unauthorized stranger into a channel which - -
" was not sufficient in time of extraordinary flood to.carry off its

" waters without injury to the plaintiff; in that case, it was said
the defendants would on the authority of Fletcher v. Smith®

be liable if the eombination of the removal of the dam with the '
‘ cxtmordunw rainfall resulted in dmnanre to the ne:ghbourmn,

e - (1) (1874)2App Ca° 781,
© B 1066—4
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v -land owner. The facts above seb out show however that we: ave
. nob here dea.lmrr W1th a natural stream and that the defendants

can appeal to sta.tuhory authomty Wlth ‘regard to thelr general )

. scheme of operations,
-BustrRaTio - |

‘Ina »Sllll) of this nature the onus' of proof of negligence lies

- on the parties alleging it, see Whstehouse v. Birmingham Canal
. . Company®, and if neglect in the execution of their statutory

powers and duties is not brought home to the Municipality a suit -

- against them must fail as being unsustainable in’ law however .
- great the damage the plaintiffs may have suffered from . fhe:

extraordinary flooding uncontrolled by the old tank dam see

. Dunn v.. Birmingham Canal Company(“’)

For thesereasons. T am of opinion that thg decree appealed

.- from should be reversed and the suit be dlsxmssed wmh costs,

throughout ‘ : L
‘Rao, J.:—The facts of this case are as follows -—The pla.mtxﬁ"s

‘are owners of certain Ginning factories at Hubli,” To the north
 of the factories there lies an “area of land which until recently

formed ® publlc tank separated from the plaintiffs’ premises by

_ "adam 7 or 8 feet high which was_the southern boundary of the -
- tank, Plaintiffs’ land was on a lower level than' the bed of ‘the

tank. The.tank was fed principally by the water from the nﬁlla '
coming from the north s1cle and ‘running parallel to the tank,

* The defendant-Municipality in whom ‘the tank was vested

resolvéd to reclaim the bed of the fank for the purpose of exténd- -

ing the Municipal Cotton Market,” In Décember 1904 _they .

removed the dam and formed a small tank at the’ south- east comer_

- ofthe dam, On 7th June 1907 while the reclamation works were
. in progress thers was-an unusually heavy fall of ' cain amountmo‘ :

to- nearly three inches within half or three-fourths of an
hour. The rain water accumulatmg on the reclaimed a.rea.,ﬂowed_

down to the plaintiff§’ land, entered the factories, and caused
considerable damage to the goods lying in their godowns,  On
'23rd 'November 1907, the’ plaintiffs filed the present suit to
- recover:from the defendants Rs. 10,145.15-6 as damages for the
_ loss sustained, The cause of action alleged in the plamt WﬂS'

BN (1) (1357) M L.T.Ex, 25, .. (2) (1872) I. R 8 Q.B. 42,
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‘negligence on the -part of the d_efendants in‘eefrying" out the -

_*reclama.tlon works, -

- "The defendants contended mter alm, that the damace to the

‘ “plaintiffs’ goods was the result of the abnoriual heavy rain which "

~ EUSTRATIO -
'RALL!.'“

~fell on'the’ 7th June 1907, that no precautions on their- part
- could have averted the damage even ‘if the old" state’ of things,

vizi—~the height of the southern dam and the level of/ the, tank-

bed—had not béen changed in the least. The Subordinate Judge
wha tried the suit held that the damage.complained of: was
wholly due to the defendants’ negligence in carrying-out the

~ reclamation works and that, therefore, they were liable to make:

good the loss sustained by the plaintiffs, He, therefore,:passed
.a, decree awaldmg to the plamtlﬁs Rs.9, 677-9 7, a8 damages..

Against this decreo the defendants appealed to the lerh Gourt .

'At the hearing of the. appeal the ~only questmn thint was

larfrued was whether the defendant-Municipality was liable for:

_ the damage caused to the plaintiffs’ goods by the flood water
on'7th June 1907, I. am of opinion that the defendants are
‘not liable, The old ‘tank was a public tank vested in-the loeal

4 Mumclpahty and in exercise of the powers conferred upon them

* under section 54, clauses (7) and (1) of Bombay Act TIT of 1901
‘the. defendant- -Municipality reclaimed the greater part of the
tank for the purpose of extendmg the Municipal Cotton Market.

.In 80 domg they would not render themselves liable for any

injury or damage caused to the newhbourxng land owners, unless

- they acted with neorlxgence in carrying out the reclamation works.

The burden of proving such negligence lies on the plaintiffs,
The Subordmate Judge found that the defendants’ act in remov-.
ing the big dam befcne completmo' the dramawe WOrks was most -

~-unwise, that the dramage provxded before the storm was insuffici-

" cnt, that the reclamation works were carricd out unsystcmatxcul]y .
" without taking the required lovels of the adjacent sites and-
“without estimating the quantity of water that would run mto-
" the small tank and without. prowdmo means for- its propet.

discharge. I am unable to accept this ﬁndmg as warranted by

" the evidencerecorded in the case,. The only witness examined by

. the pla,mtxﬂs Who speaks to the alleged wrongful acts on the part
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of the defenda.nts ig.- Mahahncrappa who ig- plmntlffs cIerL
(Exhlblt 63) He states that the damage done to the plaintiffs’

 goods was due (1) to the removal of the big dam which formed thic.

southern boundary of the old tank, (2) to the removal of a smalli" :
_dam to-the north of the tank which was intended to prevent the
"rain water from the culvert. on the northside o'ettmor into the .

- tank, (3) to the width of the nélla being lessened by the earth..
.catting made on its sides and (4) to the removal of the slope at

_ the mouth of the ndlla, with the result that the greater portion of .-
" the rain water did not run into the ndlla but found its way along -
the ¢ourse shown by the Commissioner on the map Exhibit 26,
‘Theré is'no dispute that the big dam was removed at the end of -
1904, but no damage was done to the plaintiffs’ property in. the -
rainy seasons of 1906 or 1906. Those were years of normal
. rainfall, and if-no damage was done during. thosé years it is clear -
. that the damages caused by the flood of 1907 was ot attribut-
able to the removal of the big dam. As to the small dam to the
north of the tank, Maha.hncrappa is contradicted by Mr. Coen
(Exhlbxb 120) who was the Chairman of the Hubli Mumclpahty':
in 190495 He says that after the removal of the big dam o
tempmary channel was made by the defendants about four- and-
"~ a-half feet wide and two-and-a-half feet deep for the purpose of
diverting the small quantity of water coming from the culvert
in the north; that water had no bearing on the flooding of the
mills ; that the soil was removed and put on either side of the
channel but no dam was made. It is ¢lear, therefore, from Mr.
Coen’s evidence that there was no dam in existence to the north
of the old tank and none was removed. As to the width of the

* ndlla beig. lessened, Mahalingappa 'is again confradicted "by
. Mr. Coen Who says that the channel leading to the tank instead

of being lessened was widened and cleaned out. The Secretary
to the Municipality (Exhﬂmt 107) says that the Municipality not -

* Gnly cleaned but also deepened the ndlla coming from the Station
- Road, and -this is admitted by Mahalingappa. Lastly with -
" respect to the removal of the slope at the mouth of the ndlla, neither

the Secretary nor the Chairman of the Municipality have been .

_ cross-examined on this point. Mahalinghppa’s evidence standing™
- by “itself and uncorroborated by any- other evidence on the



VOL. XXXV.] - " BOMBAY SERIES.-

. plointiffy’ side is' not “entitled to any . weight, and cannot be
accepted ‘as proving negligesee on the part of the” defendant-
Municipality; Nor aan any reliance be placed on the Commis- -
sioner’s report (Exhibit 25) as to the condition of the. reclaimed
land on or before 7th June 1907, as it is baséd not on his personal
knowledge but on an mtormatlon given to him about 18 months ":.

‘afterthe date of the oceurrence by Mahalingappa and others. -On
the other hand there is the evidence of both fhe Chairman and the
Secretary-of the Mumcxpahty, which shows what, precautlonal ¥

measutes had beén taken by the Municipality for the drainage

of ‘the area under reclamation. Mr, Coen says as follows :—

“The dam of the Gulkawa tank wags removed-aﬁ the end of 19041.‘.

To prevent a rush of waters we widened the waste-weir nearly

to its ubtermost width and lowered the same, by two feet to- two -

and a half feet, Also the channel leading to the tank was widened
- and cleaned out and the outlet channel beyond the waste-weir
was clearied and deened A small tank was ‘madé at the south-

east corner of the original tank and_ made five feet deepor than -

" the original bad of the tank. The sides of the tank were rtiised.

by about two feet to two and a half feet to let the water pass on .

" more quickly. After the demolition of the old tank these works
“were done. The waste-weir work was doung simultaneously with
the demolition of the tank Bandh and the deepening of the

- smaller tzmk was done one or two months. ‘after. The cleaning,

. &c., of the outlet-channel was done along with the waste-weir
Work.’,’ " Mr. Coen is corroborated by. the Secretary of the
Municipality (Exhibit 107). This evidence is in my opinion

- entitled to considerable weight. It shows the precautions taken

by the Municipality for the proper drainage of the reclaimed

area, In the rainy seasons of 1904, 1905 .and 1908 nothing

occutred to show that these precautions were insufficient.. I am

- therefore satisfied that the Municipality acted with due caro .

‘and caution in carrying out the reclamation works for the pur-
. pose of extending the Municipal Cotton Market. -The real cause
~of the damage. done to plaintiffy’ goods appears to me that
owing to the unusually heavy fall of rain on 7th Jane 1907

- watet from all sides entered into the plaintiffs’ land, whlch was
ona much lower level than the adJOIHIR” lands on the north andA ‘
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‘,the wesb and damaged then goods. Witness (Exh1b1t 120)- g
‘Chalrman of the Mumclpahty says that he had been in Hubli =~

over 20 years, that this was the most unusua,l Jownpour; and that -

. even if the dam had not been demolished the same ﬁoodlng would -
‘have been caused.by the downpour, that the total rainfall on
Teh July 1907 came to 2 inches and 91 cents in 40 to 45 minutes, -

" and that he had not known durmg the last 20 years of rain falling.

‘more than one inch in the course of an hour. This evidence, corro- '
borated as it is by other evidence in the case, clearly shows that -

- the damage in the present suit was mainly, if not wholly, abbnbut-, ‘

able to this extraordinary fall of rain. It was an occurrence in
the nature -of a vis major, for which the defendants are not
responsible. ‘The present case falls Wlthm the prmclple laid -
down in Niehols v. Marsland®. s e o

Independently of this clrcumstance, 1 would hold that the

defendant-Municipality, in exercising the powers conferred upon -
“them by Statute for the purpose of reclaiming thé tank, acted

with ordinary care and skill and after taking proper precautions -

- for the drainage of the area under reclamation. They are there- .
- fore not liable. In Geddis v. Proprietors of Banu Reservoir® =

Lord Blackburn says, “It is now thoroughly well established .
that no action will lie for doing that which the Iegislature has -
authorized, if it be dohe without negligence, although it does -
occasion damage to anyone” 8o too in Ricket v.’ Directors, &ev;
of Metropolitan Ratlway 00.®, it is laid down, “When an act
is done by a company in excess of its powers, or in‘a wanton and. -

careless use of them, there is an injury for which (an action lies). .

But things done by a company ia the due execution of its- powers

" are lawful, being duly authorized, and no action lies.”

- If the defendants had been’ private individuals and had under- '
taken or carried out the reclamation works in the exercise of

their right of ownership, I donot' think they would -have been.

- liable for the damage done to the plaintifty’ goods by the flood

of 1907, Being owners of the land they were entitled to use it

' _for every lawful purpose. They had a right to reclaim it, and

ma.ke the best possible use of 1b they codld, and in so’ doing

@ (1876) 2Ex.D.1. - ' @ (1878) 3 App. Cas. 4303“p a5
3 (1867) L.R. 2 . L. 175 at p. 202, o

-
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there was no duty cast upon them by mw to - preserve: the old

to the plaintiffs’ property: either by percolatlon or gravitation,

. In Rylands v. Fletcher® Lord. Cuirns observes, “If, in.what

I may term the natural user of that land, there had been any ace

cumulation of water, cither on the surface or underground, and if, )
by the operation of the laws of nature, that accumulation of water.
“had passed off into the close occupied by the plaintiff, the plaintiff

could not -have complained that that result had taken place.. If

“he had desired to guard himself against it, it would have lain ﬁpo‘n
.him-to have done so, by leaving, or by interposing, some barrier

between his close.and the close of the defendants in'order to

- have prevented that operation of the laws of nature 2, Thesq.

observations apply to the preserit case, . L
On these grounds I would reverse the decree and dxsmlss the
P]&lnt]ffb smt with costs. . P .
. Decree nversed and 8uzt dzsmmsed’
T " GeB.R.-
w (]868) L B3 H. 1830 at D.338.°

| VA-‘P_PELLATE .OIYIL.

Before My, Justice Chandavarkar and Mr. ,Jastice_ dewdrd.r R

 MATIOMED IBRAHIM varap ABDUL RAHIMAN (0RiGI¥at PCAINTIFE),
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~dam for_the benefit of the. owners of the adjoining: land which
was situted “on a lower level. They were underno legal obliga- -
tion to.prevent the “flow of the surface water from their land,
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" Civit Procedure Code (det Vof 1908), section 11, ]‘mpla,zataon 7 V—Res ]ud1~

cata~—Redemption suit—Second suit in q;ectment-—-Oourt—Dtmetum—In

" ejectinent suit @ decree for 1edemplwn can ke passed—-l’ractwe -and
procealure. - _ . : . o
Where s person brmnrs 'S redemptlon suit and fmls, lns second smt io e]ect-

menb against the same defendant is not barred by res judtcata :

.The question whether any matter might and cught to lxave been maden.

grouvxd of defence or 1tt=u:k in & previous suit must depend on ‘the facts of eﬂ(‘h )

1

e ond Aprea\ Ko. 861 of 1910,
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