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i 'Tbe Court must act m thﬂ iriterests of all the creditors and -
"’not in’ the interest of any pa.rtlcular creditor who wishes by

way ‘of compensatlon for his loss to put the msolvent in-jail.-
* This may often result in an insolvent’s relations paymfr money -

to the execution creditor to. get the insolvent released.” It-is for

the interests of the- creditors that the affairs of an- insolvent -

stould be:fally investigated under the Act, and that cannot
possibly be doue if he is put in jail, or has to go .into hiding " to’
_.escape from arrest. Section 25 provides the Court with means:
whereby - the ' Court can secure comp}iancé with the provisions

_of the Act, ‘and an opposing creditor should show that ‘the:

Court has a gnevance when asking the Court to exerclse its

B dlSCl‘CthH agamst an insolv ent.

Tn- ‘my opinion the opposing creditors have not reahsed the

’ chanrre effected by the new Act, and I see no reason why the
insolvent should not be granted protectzon On the contrary

it. ;nust be in the interests of all ‘the creditors that he should be

’ given a chance of wmdmg up hls estate. s

Attorneys for the insolvent: " Messrs, Aw’csﬁzr Hormmyee,

: Dmelmw § Co,

.~ Attorneys for opposing credltors Messrs. Orawfor(l, DBiown:
¢§ Co., and Ltlgelow, Gulabchand and IV aclm. :
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Limitation Act (XV of 1877 ) section 10— Wzll-Tncstees——Sutt by testator e',:..
- sister for declaration of heirship and ownership of the residuse of testalor's, .

‘ estata-—Resu ’tmy trust-arising by operation of laW-—-—Lzmztatmn.
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One Jeﬂmbh'u died on the 7th. Diacember 1889 after havmg made a w1ll B
dated the 20bh Februaxy 1889, -The-will gave certam legaoles, mcludmg me

| ® gerond Appial Fo, 402 o£ 1909

-~

1910,
Jply 13, .




SRS 1112

Mosinan

o TPRIMANAND
N e .
- Gaynrs
- B NKAR
. KusuaLil.

'THE INDIAN LAW REPORTS. [vou xxxv -f;..

of Rs, 800, to the p]amtxﬂ testators smter. Undel the will five trus ees wero ';‘
appointed and it provided as follows —«'Out of these five (trustacs), D av0
Gavrishankar Kushalji and my nephew (plaintiff’s son) Desai. Mojilal Pwm{;‘
anand should both join and take possession of my properties’ after wy death in-
s.ccord mce with the above will,and withi the consent of the-remaining trustees, B

: they aro to dispose of the properties in accordance with what is writtenin (he
- above wﬂl and. should auy outstandings have to be recovered for. giving effect”

to the said dxsposxtxons, they are to do the same and I do by this will give them"
pow er to do whatever cise they may have to do to carry out the will' -

In {he year.1906 the plaintiff having brought a suit- for the dechratnon i;} at<
ahe was the beir of the testator, her brother, and as such owner of. the residue

“remaining after aduumstelmg Liis property under the wiil and for the recovery.

of the residue, a question arose as to whether the suit was time- b:ured on the,
ground that there was no trust declared with regard to the 1es1due and no direc-,

‘tion given {o distribute it amoug heirs at law. C I

© He Id, that the suit was not time-bar red, and that onee the {estator’ sproperty
Was vested in the trustees for a specific pur pose, it was not necessary that any

" resulting trest of the residue, which necessarily arose by operation of law, shoald

be’ specxﬁed in words in the wxll in order to bring it w1thm the &cope of sect)un
10 of the Limitation Act (XV of 1877). - L

L SECOND appeal from the decxsmn of T N. Lan‘]ana, FlI‘Sf:v
" Class Subordinate Judge of Ahmedabad with Appellate Powers,

‘reversing the decree of Keshavlal V. Deqal, Actlnw Submdmate ‘

. Judrrc of Nadla,d

One Jethabhui Walavram dled on. the 7th December 1889 after :
having made a will d&u(’d the £0th February 1889.- Under the
will the testator gave certain legacies, including one of Rs. 330,
to his sister Saras,watlbalf The materlal portlon of the will was

.- as follows foms

Wlth the property that might remain after paying as above the expenses of

. my oaseqmes are to be defrayed "1 do.make disposition in this way in my

consciousness and in order to carry out these dlspomtmm, T appoint after me
the following gentlemen as trmstees:—Dave Gavrishankar Kushalji, Desai
Mojilal Premanand, Dave Parbhashafkar Turshcttam, Desai Desaibhai Kalidas
and Desai Maneklal Amratlal.  Out of these five Dave Gavrishankar Kushalji
and my nephew Desai Moylal Premanand should both join and take. possession

" of my . properties after my desth in accordance thh the above will and with '

tbe consent of the rercaining trustecs, they are to dnpose of the propertles in

* ‘aecordames with whab is written in the above w111 and should any outstandings .

have to be recovered for giving effect to the said dlsposxtlons, they are ta do the

‘same and I do by this will give them power to do whatever else they may huve s
to do to carry out the wﬂl :

v
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In the year 1900 the testator s abovementioned’ smster Smas— .

wat'ba.l brought the present suit (1) for adeclaratwn that she

was the heir of the testator and as such the owner of the resxdue '

remammg aftel admlmstermo his property under hls wﬂl (Z) for
an decount . determining the awount of ~the’ sald 1ema1nmtr

property and of- the outstandmora realized by the detendant
trustees and determining with Whlch of the defendants- the same

or any parb.thereof was, (3) for an m_)unctlon r’es{:ralnmg the _

defendants from obsttuc(:mrr her in taking possession of the pio-

perty and ou,tstandums s0 found" remaining and reshammo' them

from recovering the Same, (4) for an order directing the defend-
‘ants to hand over to her all the account books, bonds and-

other vouchers pertammg {o the estate of the testator and (5) for

‘an order directing defendants 1 and 4 to give to her a registered

" san-mor: tgaae-bond for Rs, 1,300 and to pay to her the outstand-

i.lDO‘a belonging to the testator ‘which they and defendant 4’s
iuther and grandfather had realized as trustees under the will:.

. The plaintiff Saraswatlbal having di ed after the mstltutxon of

" the suit, her son Mojilal Premanand, who was onc of the

“trustees under the Will aid who was joined in the suit as -

defendant, applied with his brothers to have their names entered -

on the record i in the place of the deceasedand the Court ordered
it to be done. Lo Mgjilal, orwmal dcfendanb 2, became one of
_the plamtxﬁ's in- the suit.. N '

" Defendant 1, Gavrishankar Kushaljl answered snter alia that -

~ the suit was tlme-barred, that the testator had by his: will
disposed of hig residue, that the plaintiff was not. entitled to the

residug, that . what was dirceted by the will to be given to the

plaintiff was given to her and that he had Wlth him Rs. }05 1 L‘6
us:the balance of thetrust property.

. -Defendants 2 and 3, Desaibhai Kalidas and Hanlal Desalbhm,
admitted the plaintift’s’ claim and stated that the residue of the -
testator’s property and the bonds and- documents were Wlth

- Jefendants.land 4, - - - e _ )

" Defendant 4, Ganpat Chunilal, raised the samé contention as
- ‘defendant 1 and added that he was not o tiustee under thc

~wil), that he s1mp1y did what the other trustees asked him to do
" and that he had Rs, 107-11-3'and documents in his possession.” .
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The Subordinate Judcre found that the plalntlﬁ' Saraswatrbm‘ -
was the nearest hur of the testator and was entitled to recover{i

_the residuc _of the testator’s. property after giving bonds of

the nominal. value of Rs. 100 to Vyatipat institution: in -
Mahudh‘r, that defendant 4 was in management of the estate as -

- trustee, that the plaintiff was entitled to recover from defendant 1

Rs. 81-7-0 .and from defendant 4 Rs. 107-11-3, that the plaintift

‘was entitled t0 recover from defendants 1 and 4 documents and’
~other papers relating to the estate of the testator and the suit
_ ‘was in time. The Subordmate Judge therefore, decrecd tbe‘

p'amtlﬂ"b anm. E :
‘On appeal by defendants 1 and 4 the appellate Court rev exsed

the decree and dismissed the sult on the ground that it was tnne-;
bar red

’l‘he plamtrffe preferred a second appeal
M. P. Modi with N. K, Mﬁ/ufa fcr the appellants (p]mntlﬂ )
Ranynelmr with 7. R, Desai and Rﬂy/zawa/a aml B/wm]z tor '
rcspondentsj and 2 (defendants 1 and 4). . ’

L. 4. Shak for respondent 3 (defendant 2)
SCOT'l C. J.:—This is a suit instituted by Sa,raswatlbal, w1dow L

' of Premanand Parbhudas and sister of Jethabhai Walavram, for -
- a declaration that she is the heir of her brother Jethabhai andas .

such owner of the-residue remaining after. admlmstenng lus :

. property under ‘his will,

- Jethabhai Walavram by his will, dated 20th of February 1889 .
gme certain legacies including ‘one of, Rs. 300 to.the plaintiff
and by the last clause provided. as follows : — With the property.
that might remain after . paying as above the expenses of- my,
obsequies are. to be defrayed. 1do make disposition in this way
in 1y consciousness and in order to carry out these dispositions, -

, ’Iappomt after me the followmﬂ gentlemen as trustees: Dive,
- Gavrishankar Kushalji, Dessu Mojilal Premarand, Dave Parbha-

shankar Purshottam Desax Desalbhal Kalidas and- Desai Maneklal

'Amratlal ‘Out of these ﬁve, Dave Gavmshankar Kushalp and ‘

my nepheW De=a1 Mojilal Premanand should both join: and take

- possession of my properties after my death in accordance with

the above W111 and with the consent of the remammg trusteee,’

L
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-

~ they are to dispose of the properﬁes in ‘accordance ‘ﬁith_:fvréhat <
- is written in the above will and should any outstandings have to‘ .

“be recovered for giving effect to the said dxcposxt,lou», they e

“to do the same and I do by this will give them power to do’-_ .
_ Whatever elso thiey may have to do to carry out’ the will,”""

"The trastees named in the will have’ performed the funeral'
‘ obseqmes which ‘are necessary in tho case of a Hindu in the

position of the ‘testator, and they have also pznd the legames
~mentioned in-the will. Three of the trustees are now dead.

"The property of the testator has not been exhausted in carrymg .
~out the trusts of the will. ~ It now consists of money advanced

upon a san<mortgage-deed for Rs. 1,300, tho mortgagees being
Gavrishankar Kushalji, -Mojilal Premanand, -Desaibhai Kalidas
and Maneklal Awratlal and a small sum of cash in the hands of
the second respondent, ) Co e s :

. The suit was brought a@msh Gavrishankar Kushalp Moylal
- Premanand, original trustees, Ganpatlal ‘Chunilal as-represent-

ative of Maneklal Amratlal, and Harilal Degalbhm as - represent-

~ative of Deaalbhal Kalidas.
- A decree was obtamed by the - plmntxﬁ' in the Court of the

) _Subordumto Judge, but that decrec ‘was reversed upon the
appeal to the Joint Pirst Class Subordinate Judge -with

<

- Appeliate Powers on the rrround that the smt was’ barred by
- limitation. R e
In second appeal the pomt which has been arﬂued is whether
the suit is barred by limitation having regard to the facb that
‘the propezty is in the handsof the trustees named in the Wlll

- and the representa‘ives of named trustees who are doad.

Tt is argued that the property is vested in' the defendants in
trust for o specific purpose and that this is a suit of - the namre

' contemplutcd in section 10 of the Limitation Act of 1877.

It has been’ held by a Full Bench of this Courb in
Lallubhat Bapub/zaz V. Mankuvarbai® that a suit’ a.«a.mst -an
_esecutor by an heir of a testator who has by will made the
executor an - express bmstee for certam purposes 15, as to the' .

n (1.876) 2 Bow, 388 fnt_ﬂl-.‘ .
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undlsposed of. resxdue, a smt w1thm the scope of seetron 2 of Actﬁ?.
XIV of 1859. That section. provided that- no suit against a-
- trustee in his life-time, and no suit against his- representatues::
for the purpose of following in their hands the specific property. "
which is the subject of the trust, shall bs barred- by any length-‘
of times - ¢ ‘

The section of the Act of 1877 with whlch we are concerned
prov1de% that no suit against a person in whom propelty has
become vested in trusb for any ‘specific. purpose or against his-
legal representatives or assigns not being assigns for valuable
consideration for the purpose of following in his or theu'
hands such property shall be barred by any ]enwth of time.

s the property which is the: subject of this suit, property

theh has become \ested ‘in the trustees in trust for any.

spectﬁc purpose? It is, we think, clear that it has been-vested in

- them for the purpose of application in carrying out the tlusts

" of the will. -Once the testator’s property is vested in them- f()__r_ .
" a specific purpose it is not necessary that any resulting “trust

- of the residue which necessarily arises' by ‘operation’ of. iaw.
_ should be specified in words in the will .in order to bring it within-

the scope of section 10. That. was the opinion of the Court

“in Vundravandas v, Cursondas®. - The learned’ Judges in that

case said, “ It must, we thlﬂl\, be conceded that where a Hindu
will makes the executors trustees of the whole estate of the

_ téstator, -and the ‘bequests in the will are not sufﬁclent to
- exhaust that estate, the executors become, express trustees of the

undisposed of residue for the next-of-kin of the.testator. ~That

* has been so decided by this Court in Zallubhat v. Mank uvar&mw

where the case of Salter v. Cavanagh® was. followed, as Gt was

~also followed by the Quzen’s Bench Division in England in_
" Patrick v. Simpson®,” and after further discussion .of the pomt

they add “We have cons1dered this’ questlon as though the -
expression ‘express trust’ had been‘used in our Statute (Ach. .

XV of 1877, section 10), but _for thxs purpose we think that
 vested in txusb fora specxﬁc purpose may be treabed as & more -

" @ (1897) 21 Bom. 640 at 804, @ (1838) lDrm) aad Walsh 68,
1 : .

() (1876) 2 Bom. 388 at 414, . . (8 (1889) 2t Q. B, D. 134,
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expanded mode of expressma the same’ idea. Our dec1s1on on <
this‘point is supported by the-case of Nherodemoney v. Dosrgas:.

money™ which cannot, we thmk be substantlally d1sbmgu1shed
from it SRy : v

B}

" "We, therefore hold that bhe sult was not barred by hm:tatmn.’;

. There is na dispute as to the property to whwh the plamtli‘fs
as repr esentmd the orlgmal pla,mtlﬁ' Saraswatibai, are entitled."

We reverse the decree” of the lower appellate Court and
declare that the appellants are ‘entitled to recover. the sane
mortaage -bond; Exhibit 84, and all the mortgage-bonds and
personal bonds and docuu{ents relating to the undisposed of and
unexhausted residue of Jethabhai’s estate... Order that respond-
ent 2"do ‘retain -one bond of the nominal-value of Rs. 100 for
“delivering to the Vyatipat institution. Order that the respond-
ents 1 and 2, if and when requxred so to do'by ‘the appellants,
. do’ assign to them the said -bonds - and documents at the
- appellants’ expense. Decree that respondent 1 do pay Rs.81-7-0,
_-that’ respondent 2 do pay Rs. 107-11-3, and that respondents
1 and"2 do pay Rs. 60 to the appellants. Decreé -that first and
- second respondents do pay the costs throuwhoub of appellnnts

.v:'and thn‘d respondent.
T Decree reversed,

" G B. R
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efu;e Mr Justica Chandavarkar and Mr. Justwe IImhn. L ~_ '
EMPEROR v, SHA’\IKAR SHRIKRISHNA DEV.*

" Progs Act (XXV of 1867), seclaons 4y B—Declar atwn made by owner who took _

no part in managing a prmtmg press—Publication of a sediticus book at

o 37.5'5
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the presa—-Penal Oode (Act XLV qf 1860), scctiva 1?4A—Sed1twn-—. .

I/ztentzon

A The accused mavle a dechratxon nndcx Act XXV of 1867, s2ction 4 thah he A

- was the owner of o press ealled The Atmaram Press”. Beyund this, he teok
® Cnmmal Appoal No. 137 of 1910
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