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THE INDIAN'LAW REPORTS. [von XXXY.
APP ELLATE OIVIL

Bq/bre S@r Bas@l Seott, K., Okzqf Justzce, amd Mr, Just:ce Rao. ~

SADASHW pix MAHADU DHOLE (onmnun DEFENDANT 1), APPEL- '._:
LanT, . NARAYAN VITHAL MAWAL (onmn\/m PLAINTIFF), Rus.
PONDENT.* . .

Civil Procedure Code (Act V of 1908), section 4?'-—Lzmzfatwn Act (IX of v
1908), Article 138—T'ransfer of Prope?ty Act (IV of 1889), section 90—
Purchase by decree-holder—=Suit to recover possession=—Ezecution. ‘

" In exeeution of & redemption decres the decree-holder (mortgagee) himself
purchased the property at the court-sale, After the confirmation of the sale,
- the legal representative of the decree-holder (morfgagee auction-purchaser)
hrought a suit to recover possession of the property.so purchased. ” Tho
defendants (representatives of the mortgagors judgment-debtors) contended "
that the question involved in the suit related to the exceution of the.decree,
therefore, the suit  was mot maintainable under section 47 of the Civil Pro-

. cedure Code (Act V of 1908) and that the plaintiff’s remedy lay under Order 21, .
Rule 5, The first Court allowed the elaim. x

On'appeal by one of the defendants, '
Held, reversmg the decree, thst,

(1) The suit was barred by section 47 of the le Procedure Code (Act
V of 1908)

)] A decree-holder by becommg & purchaser at a eourt-sale did not 00050
tobe a party to the suit within the meaning of seotion 47 of the Clvﬂ
Procedure Code, .

(3) Proceedings for delivery of possession of property pmchased by the
decyee-holder were proceedings in execution of the decree and fell w1bhm the '
soope of section 47 of the Civil Prooedure Code. o :

€)] Article 138 of the Limitation Act (IX of 1903) dld not ovérride the ;
provisions of the Civil Procedure Code. They should be read together. Whera -
the auction-purchaser was also a party to the suit in which the decreo was-
passed, his claim for the delivery of possession of the property purchased must
bo determiined by the Court in the. execution department. But where the
auctlon-purchaser was a third party, it was open to him fo bringa suit’ for =

. possession of the property purchased by him and such & suit would be governed -

by twelve yea.rs limitation under Article 138 of the Limitation Act,

(5) Under section 90 of the Transfer of Property Act (IV of 1882) the
exocution proceedm gs did not termmate with the sale.

* Pirst Appeal No. 135 of 1910,
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‘ - The nxecution of the dectee being barred at the date of the suit, it was not 1911
allowed to be treated as a proceeding in execution. ... o i S JPy—
) : -BIN

FIRST appeal fwamst the decision of Rattonjl Mancheer ) LIAI:,ADU .

. Flrst Cla.ss Snbordmate J udge of Poona, in ougmal Suif No. 213 NARAYAN

of 1909, . - e - N
. The facts were as follows :—. S , ,

Two _undivided brothers, Mahadu -and Ga,npa{u, owned zm
undivided & -share in the lands in dispute. " They had monetary
.dealings Wlth the ‘plaintiff’s father Vithal Ramchandra Mawal
to whom they had passed several mortgage-deeds with 1e>pecb .
to their 4 share., The total amount of the - mortdaoes was .
- Rs, 13,000. On the 28th September 1883 the mortgagors filed a -
1redempt10n suit, No. 696 of 1883, in the Court of the First
"Class Subordinate Judge of Poona, and the decree in the qmb
- which was dated the 14th Februu'y ]88:), ordered tht’ mort- :
' gagors to pay to the mortgages Rs, 7,905 with interest at 4 per
:cent, per annum by seven yearly instalments, and in default '
of payment the amount should be realized by sale of mort-
aaﬂed property. The sald decree was upheld by the High Courtr .
in appeal. Default ha,vmo‘ been committed in the payment of

" tho decretal amount, the decree-holder {(mortgagee) applied for
the realization of the decretal débt by the sale of the mortgaged
property. As’the judgment-debtors (mortgagors) weére agri-
culturists, execution was transferred to the Collector and by his
order the mortgaged property was-sold on the 29th November
1899 and was purchased by the decree-holder himself. The
sale was confirmed on ‘the 6th January 1300. Subsequently, -

© the decree-holder - having died, his son. and- lega.l representa-
tive broughb the- present suit for the recovery of the property -
purchased by his father at the court-sale and mesne proﬁts abl
‘Rs. 150 per year: ' P

" Defendant 1, Sadashlv the son and Ie«al repxesentatxve of .
Mahadu, one - of the judgment- debbors, contended that the
suit was not- maintainable inasmuch as the p]alntlﬁ’s father
pmchased the property in execu’uon of his own decree, that
‘according to section 47 of the Civil Procedure Code (Act V of
1908) the plaintiff should have taken action i in executl n of the -
"B 932=b ) .
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»_‘decree and hlS remedy was, therefore under Order 21, Rule 25,
" that the suit could not be: treated as an application, the execu-

tion of the decree being time-barred, and that he, bemg a mmor, .

was nob properly represented in the executlon proceedmg. i

Defendant 2, Bahiramji Rustomji, a purchaser from defend- :
ant 1, set up infer alia his title to one of the lands in sait,-
namely, Pmtba.nd1 No. 14, - - s

- The-Suabordinate’ Jud«e found that the plamtlff’s clain was'|
proved with respeet to all the lands in suit except Pratbandl :
No. 14, that the- plaintiff was not bound to seek his remedy in- .

* execution proceedmas that the estate-of defendant 1 was suffi- )
* ciently represented in execution proceedings and that the plaintiff ~

was entitled -to recover possession of all the lands except

- Pratbandi No. 14. .He, therefore, passed a-decree for the
" plaintiff for the leeovery of the lands in suit exnept Pmtba.ndl -
. No. 14, '

With respect to the defendants contention ‘that the plaintiff ‘

- should have moved under the proceedmtre ‘in execufion, for'the :
~want of any ruling of the Bombay High Court on the point, the

Subordinate Judge followed the Full Bench ruling of the,
Alla,habad Hwh Court in Bhagwati v. Banwari Lal® which laid.

~“down "that  section 244 was not a bar to a suit like the present

and the decree-holder- may obtain possession either by an -

»a.pplxca.tlon under sections 318 and 319 of the C.)de ‘of le

Proce(lule or by-a separate eult ”o
Defoadant 1 appealed. - . )
" P. D. Bhide for the nppellant (defendant 1) —cThe plamtlﬁ‘

" should have sought his remedy in execation proceedings and not
by a separate suit. Although the plaintiff parchased the. -
. -property at the auction-sale, he does not thereby cease . to be a .
decree-holder and tha question of recovering posse°31on of the
' property so  purchased relates to satisfaction and execution of
"* the decree under section 318 of the Civil Procedure Code (Act XIV
of 1882) Manickka Oday(m v. Ra/ayopa!a Pallaz(z) Kasinatha

o

Ry (1908) AL 82, ~ - (2) (1907) 30 Mad, 007'
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Ayyar - v. Uthumansa Rowtham® ; Muttia v. Appasami®

Sandby Taraganar v. Hussain Sakib®; Sheo Narain v. Nur
Mukammad® ; Bam Narain Sihoo v. Bandz Pe1slmd(5) Kalfayat
' 'Pat/mmay& v. Raman Menoi®,

-

. The view: taken by the majorl_ty:of the AI]ahabad Full 'Bench‘

in' Bhagwals v. Banwari Lal® is not in conformity with the view
" of the same Court in Skeo Narain v Nur. Mukammaed® and
the opinion of the minority is in accordance with the view of
. the other High Courts. Their Lordships of the Prlvy Council
" have ruled that section' 244 of the Oivil Procedure Code
(Act XIV of 1882) shonld not receive a narrow constructmn.
Prosunno Kumar Sanyal ¢. Kal ])as Sanyal®. ‘

Section 318 of the Civil Procedure Code .(Act XIV of 18%2) E

‘which relates to the recovery of possession finds its place in the
chaptet deahng with execution proceedings, and when a cheap

remedy is prescribed or special procedure is laid down, it should ‘,
- be adopted in prefercnce to the general and cosbly one: Madlm- ,

. sudan Dzzs v. Gobinds Pria Chowdhurani®,

I Samml Das v. Bismillah I?egam“") Muttia v. Appasamm)
. Sariatoolia Mollo v, Raj Kumar Roy™® and Lakskmanan Okettiar

v Kannammal™ it was held that an application for de]lvery of

pnssession is  a step in a_xd of execution. The sale does not
" *become complete” and there is no complete satisfaction of the

‘decree until the decree-holder gets possession of the property.
" The words “ resistance to execution ” ‘in section 830.of the Code

- show that the Legislature treated this matter as relating to ‘exe-
cution. The object of section 244 is to provide a speedy

remedy : Viraraghava Ayyangar v. Venkabackaryar®, Mutlia v,

" dppasami®. ~ So also an application for recovery of mpnej- paid

"M (1901) 25 Mad. 520, (8 (1592) 19 Cal, 683

(@) (1890) 13 Mad. 50 . _‘ () (1899) 27 Cal. 343t p. 37,
@) (1904) 28 Mad.87. = (19) (1897) 19 All..4€0.
4 (1907 30 AlL 72, . QW) (1890) 13 Mad, 504,
() (1904) 81 Cal. 737, - (12) (1900) 27 Cal. 709, .
© (1902) 26 Mad, 740, . . - %) (1900) 24 Mad. 185, -

- (T (1908) 31 All, 82.." . (19 (1882) § Mad. 217,
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‘into Court on account of the sale is held to be a, step in ald of

" execution: Bapucﬁan% Mugutmom ' Venkatamyalu v. ,'

: Naraszmﬁa("’)

Article 138 of the Lxmltatlon Act cannot control the prov1-

" “sions of the Civil Procedure Code. No doubt the decree does .
" not directly provide for possession, bub bemg & decree, ‘under

section 88 of the Transfer of Property Act there is a right of

sale, and this circumstance is'a process for the satisfaction of the
*decree. The decree cannot be said to be satisfied until  delivery

of possession to the auctlon-purchaser '

The judgment-debtors were not properly repr;asented on the
record at the time of the sals, The proper guardian of the

~ -judgment-debtors was- their mother and notwithstanding that.

she ‘was living, .she was ignored and some -other relation of
theirs was brought on ' the record as their guardian, -This
ciréumstance vitiates the sale: Dalesﬁu,r Perskad Narain
Singh v. Rewat Mehton®, Daji  Himat v. Dhirdjram Sada-
ram®, . o : :

- P. P. Khare for the respondent (plaintiff) :—There can be no
distinction between a decree-holder ailction-purchasér and
a  stranger auction-purchaser. The. decree-holder auction-
purchaser is no donger a decree-holder and he sues for possession -
‘in his capacity as auction-purchaser: Mahabir Pershad Singk-v.
Macnaghten®, Bhagwats v. Banwari Lal®, - In ‘the last Full
.Bench ruling the Allahabad High Court held that a decree- -

" holder auction-purchaser cannot be said to continue as decree- .

holder after his purchase and the question as to possession dogs
‘not relate to execution or satisfaction of the decree. Articles

188 and 180 of the Limitation Act make no distinction between

a decree-holder auction-purchaser and a -stranger . auctlon-'
' purchaser. ‘

‘Section 88 of the Transfer of Property Act does not provide
for possession being delivered. ‘Hence the decree Was satisfied

() (1896) 22 Bow 340, . (&) (1887) 12 Bom/ 18,
@ (1830)2Mad. 170 . . ° () (1589)16Cal 682, -
®) (1896) 24 Cal. 25,  ° - (© (1903) 31AlL 82,
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1mmed1ately after the property was . sold and- purchased by .

" the decree-holder, and nothing further remained to be done. -

Section 318 of the Civil Procedure Code is permissive and gives
' the purchaser an option to proceed in execution Jor to file a
; sepamte suit, . : . :

" The defendants’ famlly was joint and there was proper repre-
sentation.

Rao, J. .—The facts of the case are brieﬁy' these:_ The’ "

" property in dispute was originally mertgaged by defendant 1's*
father and uncle to plaintif’s father. On I4th February 1885
* a decree was passed directing the mortgagors to pay Rs. 7,905-4-3

- by seven equal yearly instalments, In ‘default of pa,yment of
any instalment at the due date the mortgaged property was to
be sold for the whole sum due. Default having been made in
payment of the instalments, the mortgagee put up the property -
to sale and purchased it-himself on 29th November 1899 The
sale was conﬁrmed on 6th January 1900.

On 7th Apnl 1909 plamtlﬂ" who is the son’ and legal re-

presentative of the auctlon-purcha,ser, filed the present suit for -

possession’ of the property purchased in 1899. Defendants
~ resisted the claim on several grounds, but their contentions were

overruled and a decree was passed in plaintiff’s favour, awarding
. him possession of the property in suib except one. piece of
land, Pratbandi No. 14, as to whlch plamtlﬁ’s tltle was not
proved

Ao'amst this decree defendant 1 appeals to this Court.

The main question argued in appeal is whether the |su1t is
" barred by section 47 of the Code of Civil Procedure, 1908,

Section 47 provides that all questions arising between the
partles to the suit in which the decree was passed ov their

~ representatives, and relating to execution, discharge or satis- -

faction of a decree, shall be determined by the Court executing
', the decree and not by a separate suit,” We have to consider (1)
whether the questions involved in the present suit arise between
the parties to the suit in which the decree was passed or their
‘ representatwes, and (2) whether they are questlons relutmg to

“
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3 executlon of the decree The judgment-debtors are dead Defend- :
ant 1 is the son of one of 'the judgment-debtors. Plaintiff -
" is the son and heir of the decree-holder who purchased the

property at the court-sale held ‘in execution of his decree. ‘It "
is contended for the respondent that the decree-holder ceases to "

‘be a party to, the suit after he purchases the property at the-

court-sale, and that he is entitled to possession of the property '
in his character as auction-purchaser, and not as a decree-holder.

. We are unable to accede to this contention, In Madiusudan

Das v. Gobinda Pria Chowdhurani® Macpherson -and Stevens,

- JJ., hold that decree-holdér is" none the less a party to the

suit ‘because he happens to bs an auction-purchaser. In’
2am Narain Sakoo v. Bandi Pershad® the Court observes, that
the fact that the decree-holder is also an auction-purchaser does

not make section 244 of Act XIV of 1882 the less applicable to the
-case.  Similarly the Madras High Court observes in Kasinatha |

Agyar v. Uthumansa Rowthan® : “ It would be 1mposmble to hold "

that having been a party to the decree, he ceased to be a party -
because he purchased the propérty at ‘the- sale held in -
execution”. No doubt in Blhagwati v. Banwari Lal® a Full
Bench of the Allahabad High Court hold, that although the same
person may be the decree- holder and the auctmn-purchaser, ‘he .

fills two different capa,cltles, and it is in the latter capacity only -

that he can apply for and obtain possession. - With all respect -
" for the opinion of the majority of the Full Bench of .the
‘Allahabad High Court, we agree in the view taken by the
"Caleutta and Madras High Courts, that a_ decree-holder by
'becommg a purchaser ab a- sale held in executxon of his decree -

does nat cease to be a parby to the suit within thp meamng of

~ section 47 of the Civil Procedure Code.

The next question is, whether the plaintiff’s dlaim for delivery
of possessmn of the property in dispute is a questlon relating to
execution, discharge or satisfaction of a “decree within the

.meghing of section A7-of the Civil Procedure .Code. It is

contended that the execution proceedings came to an. end” when

T (1899) 20 Cal 34 - @ (1901) 25 Mad. 529 at . 532. .

@ (1004) 31 Cal. 787 ab p. 742 @) (1908) 31 AlLS2.

-
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the- property. was sold and the sale conﬁrmed ThlS contentmn S

‘does not appear to us to, be sound. * We are of opinion that

proceedings in execution (o far as the decree-holder is con-

cerned) are not completed until the decree-holder obtains . the
benefit of the sale held in execution of his decree. - In Baguckand
Vi ll[ugutma(l) it was held by this Court that an apphcatlon by
a judgment-creditor for payment to him of money which has

“been paid into Court on his account in execution of his decree, *
is an application to take a step in aid of execution of the decree.

In that case Farran, C. J. observes that when money is paid into

Court in satxs_factxon of a decree, the execution of the-decree.
with -regard to such payment is not fully completed till the’

money has been actually paid by the Court to’the judgment-

~creditor. That i$ also the view taken by the Madras and -
Allahabmd High Courts. See Koormayya v. Krishnamma Nasdu®, N

Paran Singl v.Jawakir Singh® and Sujan Singh v. Hira Singh®.
If then an’application made by a decree-holder -to be paid the
proceeds of a sale held in execution of his decree is-a step in

aid of execution, we do not see any difference in principle

between such an- application and an application made by a
~ decrec-holder, who is also” the auction=purchaser, to be put in

possession of that which: represents the money which would
have been paid into Court, if a thied party had purchased the -

~ property. We think that the execution of -the decree is mot

complete. and final, until in the one case the decree-holder
actually receives the sale-proceeds through the; Court and in the °
other case until he sscures possession of the property through

the bourt “ Accordingly 1t is held that an’application by a

decres-holder $o_ bs-put in possession of the property which he -
has purchased in execution of his -decrec is a'step in aid” of-
execufbion’ of that decree. " See Suriatoolls Molla v. Raj Kumar

Roy® ; Lakshzanan Cﬁettwr vi Kannammal® ; Kasinatha Ayyar
v. Uthumansa Rowﬂmnm Mots Lal v. Makund Singh®, The

‘obJect of the application for dehvery of possesswn, as observed -

W (1896) 22 Bom. 340, © () (1900) 27 Cal 700,
@ (1893) 7Mad 165 . T (9 (1009)24Mad. 185,
®) (1834 6AIL26G. - - () (1901) 25 Mad. 529,

- @ (1389) 12A1L399, . - ; (8)+(1897) 19 AlL 477
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. 911 by Maclean C J., in" Sarzaioolla Molla V. Raj Kumar Roym

- SADasHIY “js to complete, by giving 'possession, ,the purchase which the -
.M:ﬁw__ - applicant has made. It is a step in’ axd of execution in the

. Nanavay  Semse that it is a stﬂp to make that which has ‘been done- final - )

. Vrmin'  and complets, and in this sense to aid theé execution Whlch can

hardly.be said to have been complete.”

This being the case, procecdings for delivery of posseasmn to
- the aucblon-purcha.ser are proceedings in execution of a decree,.
‘and "fall’ within the scope of section 47 of the Civil Procedure '
Code. Seé Madhusudan Das 'v. Gobinda Pria Clzowdﬁumm(”)
Ram Narain Sakoo v. Bands Pershad® ; Kattayat Par‘/mmaya v,
' Raman Menon® ; Kasinatha Ayym v. Ut/mfmmm Rawb%am(sl
Muttia v. Appasami®, ™

Bub it is argued by Mr. P P Khaw for respondenbs that
Article 138 of the Limitation Act allows a suit to be brought. ioy
' an auction-purchaser to recover possession of the property-sold -
‘within twelve years from the date of confirmation of thesale. It~ ~
" is‘true that in Article 138 no distinction is made Between a{:
. purchaser who is a decree-holder and a-purchaser who is, nob ar '
decree-holder. But Article 138 does not override i;he provisions -
of section 47 of the Oivil Procedure Code. ~The ‘twa should be -
read-together. Where the auction-purchaser is also a party to
- the suit in which the decree was passed, his claim for delivery-
"of possession of the property purchased by him must be determined -
by the Court in the execution department. - But where thq :
auction-purchaser is a third party, it-is open to him -to bring a
suit for possession of the property purchased by him, and such a’
* .suit will be governed by Article 138 of the Limitation Act. B
- ‘Tt i3 lastly. contended, that in the present case” the decree in .
‘ execution of which the property was sold being a decree far
sale of the property mortgaged, the mortgagee-decree-holder was
entitled under section 88 of the Transfer of Property Act to the"
. sale-proceeds only, and not -to possession - of the property sold,

- . and'that when the sale took place, the executxon proceedmgs
o) (1900) 27‘031.'7'09 at pp. 712, T13. e '(1902) 26‘Mad.‘740.»
). (1829) 27 Cal. 34. P (8 (1901) 25 Mad. 529,
(" (1904) 31 Cal- 737 at p. 742, ° . (©) (I890) 13 Mad, 50t, .
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"ca.me.to an ehd. The answer to this con’bention >is that section

90 of the Transfer of Property Act shows that the execution

are insufficient to pay the mortgage-debt, the decree-holder has

“to take further steps to recover the balance of the decreta]

' amount.

On all these grounds we hold that the plamtlﬁ"s clalm for:l
delivery of possession of the property in suit falls within ‘section *
47 of the OCivil Procedure Code, and that this suit cannot lie,

We would have aliowed the present suit to be treated as a
proceeding in execution, but for the fact that the execution of
the decree was barred by limitation ab the date of the suit. -

Mr. Bhide for the- appellant contended that defendant 1

was a minor, that his estate was not properly represented in the
- execution proceedings in the course of which the land was sold,
and that thorefore the sale was a nullity. He contends that
* there was fraud on the part of the decree-holder in representing
* to the Court that the minor’s mother was dead though in
reality she was alive, and in getting a distant relation of the

minor appointed as a guardian ad lifem. The lower Court has

* found that the alleged fraud is not proved, and that the minor’s

~estate was sufficiently represented during the execution pro-
ceedings. We see no reason to come to a different conclusion,
There is no evidence whatever to ptove the alleged fraud.

‘Wo set-aside the decree of the lower Ooult and dlsmlss the )

.suxh with costs throughoub
Decree et aaiéle.

. . Be B
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