VOL. xxxv.], : BOMBAY SERIES. ]

conﬁmng its- application.: to a; person agamst whom:: “a: 1911,
complamt ¥~ has-been ‘made under: section 200 of the Code. ~ Bama
Persons ‘proceeded ‘against ‘under Chapter VIII of the Code are ?f)‘;m"“
_persons against whom there is an accusation in the ordinary Inre.

. acceptation’. of t‘ne word,  The. word " discharged * is also not
“defined in. the Code, and there is no valid ground for departing in
"respect of it from the rule of construction that, where in a Statate
.. the. same word 'is -used in- different sections,’ it ‘ought ' to be
mterpreted in .the same- sense throughout, unless the context in-
~any particular section plainly requires that it should be under-
‘stood in a different sense. ‘We think that we should follow the
‘rulings of the Allahabad High Court, Queen-Empress v. Mutasaddi
- Lal® -and : King-Emperor v. Fyaz-ud-din®,  which.. follow  the
decision. of this Court in. Queon-Bumpress v. Mona sza@) ; and
- not the rulings in. Queen-Empress v. Iman Mondal® and Velu

Tayi Ammal v, Chidambaravelu Pellai®.: The rule is accordmgly'
dlscha,rged ' :

" Rule d_iscﬁarged.
_ " B, R,
( - (@ (1898) 21 All, 107, - {3) (1892) 16 Bom, ¢61,
(2) (1£01) 24 AIL 148, ’ 4) (1900) 27 Cal, 662,

. {8 (1909; 33 Mad, 8,

.7 . APPELLATE OIVIL,
Before Mr. Justics Chiinddvarkar and Mr. Justise Hoaton.
 BAI MAHAKORE“ZQND‘OfHERS ‘(ORIGINAL DEFanANTg),‘APrELLANTs; 1911_
 ©-BAL MANGLA uxpOTHERS {ORIGINAL PLAINTIZFS), RESPONDENTS.Y: April 12,
. - Deposit—Husbdnd depositing :money -in-wife's name -in his' shop—Interest "
" allowed oventhe amount—Depositee-allowed to withdraw—Husband acknotbs
ledging trust—Creation: of trust—Trusts -dat (II .of 1882), sections & and
6-—Tran§fer of Propeﬂ y Act (LV of 1882), sections 6, 54..
D made a credit entry .of Rs..20,000 in.his books in the name of his w1fe
" H. carrying interest at 4} per cent, The entry was made on the Ist November
-~ 1891 s of the 30th November 1890. The amount of Rs, 20,000 was treated as
belongmg to H. in tha Smaya (balance eheet) in the Samadaskat book

* Fxrst Appeal No, 228 of 1908
BT790—~4.
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(account book of deposits, &e. ) and in t.he Vya] avahi (interest actount book) ‘Ini. ,
November 1885 H., on the oocasion of her going on pilgrimage, withdrew some .
money from the account: M. died on the 2nd Mareh 1901." On the 26th J uly -
1901 D, wrota a letter. to his four daughters by H.: saying that the money -
above referred to was given by him to H. a8 a gift, that the four daughters
had equal right to take the money, but that it was to be divided after his death. .
In February 1903 D, debited the whole amount to H.'s account and. credited
the sama to the sons of M., one of the daughters of D.and H. ‘This he con-
firraed by his will which he made shortly afterwards wherein he stated that the -
money was atways his_own and never belonged to his wife H. After D.’s '

" death, which took place in March of the same- year, the three remammg »

da.ughters of. D, and H. sued to recover their share of the money :— .
Held thab the plaintiffs wers entitled to recover their share in the amount,

"Held, by (HANDAVARKAR, J., that the circumstances proved showed that D.
intended. a trustin favour of his wife H., and that that trust was camed into
effect logally by him,

" Held, by -Hravox, J., that there was no trust, but that, in the‘oimumstanceé 3

of the case; D. conferred on H. a right $o the money though he did not actually -
give her money, and this right he by his own acts and words made perfect by,
those means which were approprxate to the purpose.

APPEAL from the decision of Vadilal Tarachand Parekh Flrst
Cla.ss Subordinate J udge at Broach. -
Suit to recover a sum of money.

One Damodardas ‘had a wife Harkore, by whom he had four ; )
daughters : Mangla, Kashi and Dhankore (plamtxﬁ's) and

- Mahakore (defendant No. 1). Mahakore had three sons's Dhitaj- -
lal, Pran]al and Ratilal (defendants Nos. § to 5). '

~

-On the 1st November 1891 Damodatdas mado a- credit entry |
of Rs. 20,000 in his account books in the name of Harkore. .
The entry was made as of the 30th November 1890 and interest

. was calculated at the rate of 4} per cent. This amount together

with the accumulated interest was shown in Harkore’s name in
the Samadaskat book (s.e., book showing the deposits, &c.) in the

 Vyajavahi (interest account) and in the Sarvayas (annual balance

_ “sheets). In November 1895, when Harkore went on pilgrimage,

'she withdrew from the account a sum of Rs. 150 odd, and she
further withdrew in small sums another amount of Rs. 850 from
the same account. Harkore died on the 2nd March 1901. .
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- Some time ufter Harkore’s death Damodardas -started on :

v-'pllgnmage On that occasion he. Wrote a letter to h1s four
_ daughters, which ran as follows :—~

~+ (To) Ben Mangla and Mahakore and Kashi and Dhankore wntten by Shah ~

Damodardas Tulsidas. To wit:  You - -are my daughters and your -mother .
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- Bai Harkore is dead. There are her ornaments worth about (Rupees) five (or) =

six thousand, As to the said: (ornaments) and as to the money (which has been)
~. given by me as a gift to your mother Bai Harkore (and) which is placed to (her)

credit in my Sarafi (3. e., money lending) shop—you all the four sisters ‘havo’

equal right to take the said money and ornaments. After my death you

* should take (the money) and should divide and take the ornaments or as stated
by me in the will (you) should keep the same (f.e., ornaments) as joint
(property) and wear them on nacessary occasions and as to the money, whatever
the same may come to with interest, you all the four sisters should divide the

_eame into shares and keep (the respective share) eredited in the shop in the
name of éach or should divide and take the same. I am going on pilgrimago
and henee I have written this note. You shonld act in accordance with what
is written therein (herem) This i is all.

Thereafter Damodardas changed his mind. In February 1903,
_he debited the Rs. 20,000 and interest (Rs. 81,740) to the name of
Harkore and credited . it to the names of the three sons of

Ma,hakoreL And in his last will which he made about that time.

“he referred to this change of entries, and stated that the- money
never belonged to his wife, ‘but-was all along his own.
Damodardas died on the 23rd March 1908, RS

" Onthe bth March 1904 the three- daughters of Da,modardas
, and Harkore filed this suit to recovet their share in the amount
. aforesaid, treating it as belonging to Harkore. The claim was

resxsted by the fourth daughter Mahakore and her three sons,

who contended that the- money ever. belonged to -Damodardas ‘

who had gifted it away to the sons.

. The Subordinate Judge held that Da.modardas had made a glft .

“of the money 'to Harkore and- that the plaintiffs were entltled ‘

to recover their share in the same. -
The, defendants appealed to the High Court,
Raskes, with @. 8. Rao, for the appellants.

Strangman (Advocate-General), with 1} A. Skalz for the
- respondents. o : :
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CHANDAVARKAR, J.+=The facts whickr are admitted:are shortly

" these, - On the 1st of November 1891; thedeceased: Damodardas -
. made a credit entry of Rs. 20,000 in~his:-books-in‘ the :name-of.

his ‘wife,- Harkore, carrying- interest at 43 'vper cent. - The entry - _
was made as of the .30th. of - November. 1890, - He also..treated
the :amount - of - the. entry :as belonging to his wife in his annual

* balance sheet showing his assets and liabilities, in his Semddaskat

book, and in his Pyajavaki which contained his interest account, -
and in which interest' was calculated on the amount at varying
rates. In November 1895, Harkore went on pilgrimage and from

-the entries in Damodardas’s books it ‘appears. that before going
‘she had ~withdrawn -Rs, 150-.0dd - from . her account, : Harkore
" died on the 2nd of March 1901. « On the 7th ‘of February 1903,

Damodardas debited Rs. 15,000 to her account and credited .

- the same amount to the three sons:of his daughter, Mahakore.
"On the 23td of February 1908 he made a.will, in which he

stated .that. the .amount was his own and had never belonged.'
to his wife. '

These facts standmg by themselves may be msufﬁment to show'
‘that Damodardas intended to create a trust in Tespect of Rs.20,000
in favour. of. his wife, . and . that .he. had constituted himself

- her. trustee .as. to. that .amount. = But the respondents.rel);. ona

document, (Exhibit 447), purporting to be a declaration of the

" trust and written to his daughters by him six months after the

death of his wife, Harkore., The genuineness of the document
has been questioned for the appellants, but I see no reason
whatever to doubt it. The signature on it purporting to
be that of Damodardas is admitted ashis., What is alleged
is that, before going on pilgrimage, he had left a number of
blank papers signed by him with one of  his sons-in-law;
but of this: there is no-satisfactory:proof, ~Were : that true,
the appellants should have found no difficulty in producing a few

" such blank papers or adducing- credible :evidence in support of .

their allegation. It is true that the document in question-was -
passed on the very next day after. Damodardas had - asked his -
pleader, Mr. Ambashankar, whether he could dlspose of the money

" in his wife’s name, and the pleader had told him that “he had.

no authority to do so ns he was nob the heir of his wife”s *Bub
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* Tcan 566 no improbability: 1m.’ehe fact of Damodardas.. acknow- .
ledging the-trust in’ favour of his-wife’ to-his-daughters, His

pleader the day before:had pointed:out to-him thatthey were the

heirs entitled to. the amount standingin his-wife’s name and'it -is -

_ not strange, rather it is very probable, that;acting on the pleader’s
~ opinion, he made the declaration, The time when it was made
.is important. Damodardas ~was. about' to go on a pilgrimage.

. Naturally he would be anxious to settle all his affairs, and make -

definite arrangements about his property and his wife’s, It is
~usual with Hindus proceeding on pilgrimage to do that.

If the document, Exhibit 447, is proved, as I hold it is, there

.. can be no question that Damodardas intended a trust in favour -
of his wife. The only question, then, is whether that trust was

carried into effect legally by: him. It is contended for the
_appellants it was not, because (it is urged) Damodardas_did not
-~ comply with the requirements of section 5 of the Trusts Act,
" the second clause of which provides that *no trust in relation
“to trust property is valid unless declared as aforesaid ” (i.e., as in
- the first clause), “or unless the ownership of the property is
" transferred to the trustee”’, “According to the contention, there
“must be either “a non-testamentary instrument:in writing
* signed by the author of the trust or the trustee and registered ”,
~ ‘or a transfer of the property to the trustee. ‘In thls case thero
iwas neither, '

‘Section 5 of the Trusts Act must be read With sc'ctipn 6. See-

- tion 5 lays down what may be called. the extrinsic'conditions.

‘necessary to create a trust. | In other words, it preseribes the
- mode of its creation. Section 6 lays down the intrinsic condi-
tions necessiry for a valid trust; in other words, given an

" instrument in writing or transfer of the kind mentionéd in
section 5, it prescribes what is necessary to make out a trust -

‘from the "words used in the instrument or the act denoting the
transfer. -The question must naturally :have occurred, I
presume, to the draftsman of the sectionsin this way. Section 5

- prescribes transfer as one of the two alternative modes for creat-

“ing 'a trust of moveable property. “But the word framsfer,as

" . defined in the Transfer of Property Act (section 5), excludes the
conveyance or delivery of property by a man to himself. - When
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- 1%L . a man creates a trust and constxtutes hxmself its: trustee,” there '
. Ba can be no transfer. Hence, I apprehend, the' exception:was -
MamagoRe

made in section 6 that in such a case there need be :no- transfer.’ -
Section 5, clause 2, lays down a general rule; section: 6. creates
an exceptlon in the case of a trust of moveable property.. .

v
Bal Marara,

But it is argued that this construction is 1ncon51stent Wlth the
plain language of section 6, which requires .that it should be’
read “subject to the provisions of section 5”. I do not see the -
inconsistency. Section 5, ¢lause 2, requires transfer for a valid
trust of moveable property, where -it is not. created by a .
non-testamentary instrument of the kind mentioned in the first
clause ; and.section 6 v1rtually deelares that where a person is -
‘himself the author of a trust,” there is a transfer, if the other :
condxtlons prescnbed in sectlon 6 are comphed with.

Then it is said that, in that -case, . upon this constructlon of”
section 6; a transfer is necessary for a valid trust of immoveable -
property. except where the trust is created by a person of his
own property and he is himself the trustee but. section .b -
requlres nothing of that kind in the case ‘of such a trust.” ‘Here,
again, I -fail to perceive any contradiction between’ the two
sections on the construction above stated. * « Transfer of
property >’ as defined in section 5 of the Transfer of Property -
Act, ““means an aét by which a living person conveys property ” ; -
and seeing-that by section 54 of the Act, the Legislature has
made it plain in the case of a sale that4 transfer of immoveable
property can be made by a registered instrument, the intention "
of the Legislature appears to me clear that in the case of a trust
of immoveable property, such an instrument would operate as o
transfer. When sections 5 and 6 of the Trusts Act are read, as
they should be'read, by the light of the relevant provisions of the- '

- Transfer of Property Act, I venture to think that- the ‘words of
‘section 6 of the former Act, which have given rise to difficulty of

‘ ¢onstruction, must be construed as meaning that, though asarule
‘transfer. is one of the ‘conditions necessary for a valid trust
whether.in the case of moveable or immoveable property, no
‘transfer is requlred where the trust is declared by a, w111 or
where the author of . the trust 1s hlmself to be the trustee and
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*‘that one of the modes: of transfer is a non-testamenta.ry
ingtrument in wrlhmg which'is reglstered

For these reasons I am of opinion that in this case: there was
B vahd trust in favour of Harkore. As to the ornaments, it is
admitted that, if the document Exhibit 447 is held proved, the
respondents are entitled to them,

'Phe decree is confirmed with costs.

HEATON, J. :—The plaintiffs sue as some of the heirs of one
Harkore kom Damodardas Tulsidas to recover a three-fourths
‘'shate of her property. Assuming that she left property of her

own, the plaintiffs are entitled to three-fourths of it. Thisis nob

. denied,

- The property alleged fo be Harkore’s. compnses a sum of
money and certain ornaments. Her husband was a trader and
_ in certain respects a banker also, as clients sometimes deposited
money with him. In sich cases he showed these deposits i
his accounts and in his annual balance sheets and sometimes
he had a Samadaskat, a kind of pass book, made out in the
depositor’s name. In November 1891 Damodardas caused the sum
" of Rs. 20,000 to be entered in his business accounts in the_name

of his wife as if shé had deposited that sum with him. Theres

- after up to the time of Harkore’s death and for some-time
‘afterwards, that sum with accumulated interest, appeared in the
- accounts and the balance sheets exactly as if Harkore had “been

-+ & depositor with Damodardas, This is the sum of money threes

_ fourths of which the plaintiffs claim. Defendants denied - that

- ‘either the money or:ornaments were Harkoré’s, * The. First -

. Class Subordinate Judge, who heard the suit, decided all the

.. main points in favour of plaintiffs, holding that both the money

. .and ornaments were Harkore’s. He decreed the claim. - De-
erndants have appealed. . ’

'The’ facts are’ fully stated in- the ]udgmenb of the lower

2 Court. I concur with his conclusions as to the facts in dispute.’ .
- The dlﬁiculty arises 'in connectlon Wxth the inferences to be

| Vdrawn from those facts, -
I :will ‘first deal with the ornaments. The determination

whether they were or were not Harkore’s depends largely on
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“the - genumeness or fa.lsxty of -an’ alleged sxgned andﬁ attested

declaration purporting to be -made- by Damodardas on:the 28thi

July 1901 (Exhibit 447). . This was some months after ‘Harkore -
‘had died-and the day after he.added a codicil: to his .original.
‘will, made in 1900 some months before his wife Harkore .died. -

At this time, July 1901, no disputes had arisen.. We- have.

" heard all that has to be said against this 31gned declaration

and hold it to be genuine. Admittedly it bears Damodardas’s

- real signature and we cannot discern any -indications, extrinsic.

or . intrinsic, in appearance or matter or circumstances which

. with any degree of clearness-or probability point'to fabrication.
‘I think the Subordinate Judge has satisfactorily disposed of

what is alleged against it. In this declaration it is admitted

* that Harkore had ornaments.. That being. so the mumber and "

identity of those ornaments are not disputed and to that extent -

. the decree of the lower Court must be affirmed.’

" The same declaration speaks of * the money given . by me o8-

" a gift to your mother Bai Harkore and which is placed to- credit:

in..my, money-lending shop,”. This is of some 1mportance as -
confirming : the .account entries. and showmg that Damodardas. -
consistently rega.rded that money (the Rs. 20 ,000) as his wife’s, - -

A Samadaskat.book: was produced relating to. it-which. the».-‘

.defendants allege is also fabricated.. It is.unnecessary. to.say -
" more than that the Subordinate Judge has given good.reasons

for holding it :to be genuine .and that after.a scrutiny, of .the
evidence and hearing the arguments we agree with him. . <"~

The - Subordinate . Judge - held that the 'money had become .
Harkore’s insvirtue of a gift:. It wasatone time sontended that

* she had herself deposited the money, but that was not proved

and has not been urged in :appeal.:. The-facts-are simply -that -

~ Damodardas credited Rs. 20,000 to his. wife .and thereafter

- . treated. her.as. a. depositor for that.amount.. This does not

- ‘indicate a gift of money : if a gift at all it is.a . gift .of a right
_ to money. . The money remained a.part of the capital :of the
" shop. * Tt was as miuch Damodardas’s aftér the credit entry . as
" before.. Money deposited in a bank becomes the property of .
 the bank and ceases to be. the- perexty_ of the» deposxtor. The
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;Damodardas beca.me a debtor and Harkorﬁ a credltor " There was-
-no glft of money, nor is it argued.din’appeal that thore was such

:1: 411 -

;’lattet becomes & credxtor and the. Bank is a deI;tor So ixéié,' TR

Bair - -
M.unxonn
‘U-

‘8 glft Therefore the conclusions of the lower Court as to the" Bt \’A‘GI-‘

,nmney cannob be supporbed on preclsely the. grounds taken by
—.the ‘First Class. Subordmate Judge. -

But 1b is argued on behalf of the plaintiffs, -respondents - in
a,ppeal that there was a trust. To see whether this is so we have
;',to loak to ) sections 5 and 6 of the Indian Trusts, Act. -According
o section 5 no. non-testamentary trust in relation to moveable
property is valid unless declared by ‘& regxstered ‘document’ or
-unless - the, ownerahlp of the “proporty is-transferred to the
‘trustee. Here there is not a registered document and there was,

:'I thmk; no transfer- of ownershlp -The property, the money,

LWas and remamed in the ownership of Damodardas, -

If: We turn to sectxon 6 we ﬁnd that « a trust is crea,ted when

vkthe author of tlie trust indicates -with reasonable certainty by:

‘any wordg or-acts an ‘intention on his part to create -thereby a
“Arust; ete.”. = In thls case I do not think the author of the alleged .
~trast, Da.modardas md;cated an mtentwn to-create a. trusb. Ib

_seems to me he indicated an mtentlon to treat Harkore asa.~

"deposxtor ‘and. nothmg more. The proved facts appear to~ me.
' preclsgly to fit this conception of the case and to be irreconcileable
with any other. A depositee is not a trustee for the depos1tor in.
"1especb of the deposit and the pOs1t10n here is that of deposxtor

‘and depositee.and nobhmo- more. Therefore I think there was

: not a trusﬁ.

_ Nevertheless Damodardas was a debtor and Harkore a cxcchtm.
[The ev1dence to my mmd conc!uswely proves thab Damodardas
‘.lntended her to have the- rights of 'a depositor and never’
:wavered from that intention until dlsputes arcse some tlme after

Harkore’s death. ‘Long before that time the posﬂ;xons of .

"deposztor and depomtee were established and confirmed by the”
-continued and unvarying treatinent of Hatkore o5 a, deposwor

by the reorular addition of interest to her deposit amount ; and..

by the deb1tmg to that amount of money spent on.the e\:penses
‘ of Harkore E pllgrxmacre. LIt had become too late for Damodardas
3790—5 .



'by any act of hls to annul “the relatlons of deposmor;«
™ "depositee. ¢ Therefore Ithmk the Subordmate Judge: was, sub
71&}1&&03& Stantially. right ;in. his" conclusmns, though. He" referred:-to tho
:'. matter as a gift. Damodmdas conferred on Harkore a rightt 0. the
* money. though he- did not actually give hier money, . This right
“he. by his own ‘acts and words made -perfect by those Theans
‘Whleh in the. clrcumstances were a.ppropmate to the purpose.;

Therefore 1 Would conﬁrm the decree .of the lower Cpurb
: \Wlth costs.-

Bu MANGLA."

.Z)eeree confrme(l.
R. R

. ‘_o‘FRIM'I_NAL APPELLATE,

Beﬁﬂe Sir Baszl Seott, Kt., C'Inef J'ustwe, o wg"erence ﬂ'om Mr. Justwe
C’hamdavarka’r and Mr, Justice Heaton :

o EMPEROR ». B, H. DiSOUZAL*
O Apeilie,

Bombay Dzstnct Mumczpal Acet (Bombay Act III of1901), sections -3 (7),
" - 96t—Notice of new buzldmgs-—Reconstructmg side’wall of o house on. its.
o old jbundatwn not necessa«rzly neiw bmldmg~Bmldmg, intery premtzon af‘ o

'I?he a.ccused owned a house, one of the side walls of wh.ch had fallan ﬂown>
- He rebmlt it on its old founrlmo - wuhout having pxewously ob unnd
* Criminal Appeal No. 472 of 1910

; 'f"l‘l\e Bombay District Mumclp:tl Act, secf.xons 3 (7) and 96, 80 far ag they are
materml o this report, run as follows sem

- ~ (.-..__«

o

* Section 3 (7)s —* Building * shall 1ncludc any hut, shed or othsr enclosure, whethcr

“used as 2 human dwelling.or oﬂxerwxse, and slnll inclnde also walls, verandahs, »
~fixed platforms, plinths, doar-steps and the ke,

b i

K ,;\“; ;-- .
Sechon 96.—Before begxunmg to erect ahy. bulldmg, or to alter cxternally 01 a.'bl
e Jtd any exxstmg bmldmg, or'to. re-construct any pro- .
jeoting portion of & bulldmg in respect of which the
Municipality” is empowere& by ‘section 92 to enforcea .

] remova.l or set-back, the _person -intending 39 to buﬂd, alter, or add shall grve to the :
' Mummpa.hty notice thercof in writing,

N TERES ;wV"“,f.ﬂ  y

el Nome of new bui! dmgs

\/u .

v
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