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fM'ortgage—C’onsent " decrees between _ mortgagors amol mortgagee—-.fomt

management-—E’gual division of rent and produce—Prolzzbztwn ‘against
partmon—-Mortgagee competent fo grant mirssi lease—Morigagors to get -
© onefourth of the nazarana (present)—Rights of the mortgagors -conveyed 16

" the mortgagee—Eqmtable mortgage by mortgagee—Settlement Dy mortgagee in"

favour of ‘his relations—Suit by equitable mortgagee—Decree—E.zecutton--
Auctzon purclzaser put i possession—Suit by donees under the settlement—
Donees entttled to possession—Rights of the partzes to be 'workeﬂ out by

: amwable settlement or by a suit—Suit by representatwes of auction purchaser
to recover one fozwth share by partition—Plaintiffs entitled to possesswn of
i the share as tenants in common—DMirasi lease by morigagee's assignee” mthout

y

Tha owners of certa.m land mortgaged it to 8. In the year 1866 consent

”decrees, ‘Exhibits 57 and" 58, were passed between the mortgagors and the -

mor‘cgagee 8. The consent decrees provided that both parties should jointly

. carry on the management of the land, each being entitled to half of the produce .
" and rent; that the land itself should not be partxtxoned that 8. was competent to .

" grant a mirast léase, provided the nazarana (present) accepted was no less than’
" Rs.'500 and that ‘the said nazarana should be divided between the mortgagors

“and” 8 in the proportion of  and- 2 respectively. The said rights of the

" equitable mortgage with two persons.. ‘In October 1891j8. settled the property -
- which' was subject to the equitable mortgage on his relatives J. and M., In’
1892 the two equitable mortgagees sued 8. to recover their equitable mortgage

- mortn»agors were subsequently conveyed by them to 8. for consuleratlon

Exhibit 64. . Afterwards 8., in Apnl 1891, deposited Exhibit 64 by way of

- debt and got a, decree agamst the property equitably mortgaged and against S.

]

- personally. The property was put up for, sale in exeoution and. purchased by '

H..for Rs. 5,425 whwh covered the claim of the equitable mortgagees. - J. and

v ',M obstructed the auction purchaser ‘H. in his attempts to obtain possesslon,~
“and their obstruction having failed, they brought a suit against H. The -
final. decres : in ‘the suit made a declaration that as against H., J. and M,
. were entitled to the properties and their possession subject to H.’s right con-
- veyed.to the martgagee S.-under Exhibit 64 and subsequently purchased by
"-H., and ‘that “ the rights of the parties as thus declared must be worked out by -

amxcable settlement between them or by means of a sepmte sult
*éecond ‘Appeal N . 518 of 1908,
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The plamtlﬁs as executors undex the wﬂl of H deceased Who wa.s depnved"
of, possessmn under the antesaxd ‘decree, havxng brought a_suit against the °
assignees of J. and M. fo, recover by partition % sharo of the land the lower

. Opurts dismissed the siit for the recovery of } shate by partition on the ground' R

Tmlmms.- . that the cla.use in the consent decrees, Exhibits 57 and. 58, affected to pxoh1b1t ;‘;

pa.rntwn. N o N

- On second appeal by the plamtﬂfs,
- Held, revirsing the decree, that though the plamhifs as tenants in'commion -
Wpuld be entitled to partition, yet by viitue of the consent decrees they were

. estopped from exerciging such right.

" Held, fur ther, that though the consenh decrees did empower the morbgaﬂee S.
to grant a mirasi leage without the mortgagor § consent, yeb this- powerﬁdid nob
“enure for the benefit of hiy asmgnee.

SECOND appeal from the decmon of R. D. Naﬂarkar, First ~
Class “Subordinate Judge of Poona with .appellate powers,

reversing , the  decree passed by D. G- Medhekar, <Jomt_'

"Subordinate Judge of Haveli, |
The facts were as follows :—
‘. The land in dlspute orlgmally belonged to. Shekh Sa.dudm, .

. Mohame,d Latiff and Nurunisabi, They had mortrraged it to’
'W Spiers. In the year 1864 disputes having arisen between

. the mortgagors and the mortgagee, the mortaagors ﬁled suits,
" Nos. 37 and 38 of 1866, against mortgagee and,.on the “10th’
. March 1866, they "got consent decrees which provided that _both
the parties should carry on the vakivaf of the land, each being

 ‘entitled to half of the produee, that the rent should be ' divided:

equally between them, that the land itself ‘should not be-
partltloned that the mortghigee W. Spiers was to be competent,

'. to grant a mirasi lease, provided the nazamna (present) accepted.

was not less than Rs. 500, and .that the nszarans should be‘
- divided between the mortgagors and the mortgagee in the‘
proportlon of } and £ respectively, hxhlblts 57 and 58. . :

‘ Subsequently, on the 25th October’ 1890 the . mortgao*ors
conveyed- their rights under the said consent’ decrees to the

' mortgagee W. Spiers for Rs. 4,000 by E‘(hlblt 684. On the 11th

- April 1891 W. Spiers deposnted Exhibit 64 by way of equltable

: mortgage with two_ persons ~Manekji- and Mancher_p. ‘Soma
" months after the. equitable mortgage, - that - is, on the -18th'



VOL. XXXV.] . BOMBA_Y SERIES

()ctober 1891 Ww. Sp1ers, _who was then in mvolved circum-"

stances settled the property comprised in Exhlblt 84 on James *

f and Mary Spiers,: ‘his son and daughter-m-law respectwely

“In. the year 1892 the equltable mortvagees, Manekji . and
Manchez;}z, brought a suit, No, 143 of 1892; against W, - Spiers to
“recover their mortgage debt by sale of the property equltab]y
- mortdaned and from the defendant . personally A\deeree was
accordlnwly passed against the defendant, and in" execution the

property being sold, it was purchased by one le)lbhau Dhanji+
v sha, since deceased, for Rs. 5,425 and the clalm of the equxtable

mortgagees was theleby satisfied,

James and Mary Spiers, the donees under the settlement A

~ made by’ "W. Spiers, offered resistance to the delivery of posses-
" sion fo the auction-purchaser Hirjibhai and their resistance
- - having failed, they filed a suit, No. 95 of 1895, against le‘]lbhal\'
praying that they should be given possession of the property, or

‘that they should be allowed to redeem, or that it should be -
- declared that the auction purchaser Hirjibhai was entitled only

~to- the interests conveyed to W. Spiers by Eshibit 64, The

_ proceedings went up to. the High Court in second appesl No, 65

of 1897 and. the concludmg portlon of the ‘High G'ourt decree

: ranthus C o ‘

g -The result is that the pl intiffs (James and Mary SLners) are entltlei toa
- declaration that they are entitled to as against the defendant (Hirjibhai) the

pwpattws dascrlbefi in the plaint and to the possession thereof subject to the-
defendant’s nght to the.interest conveyed to ‘W. Spiers by the deed of the-
- 25th Ootobex 1890 and subsequently purchased by the' defendant. The’ rwhts~r
_of the parties thus deolared must bo worked out by amifeable settlement hetween |

. them or by mea.ns of a separate suit. In this snit brought on a ten 1upees‘
stamp we can only make a declaration of rights. :

N

erbehal being: dep1 ived of possession unde1 the Hwh Qourt $

decree, the plammﬁ‘s, claiming ‘as .executors under his will,-
~ brought the present suit against defendant 1, who was the assignee -

-of J ames and Mary Spiers, the donees under the settlemert of

W. Sp;ers and agamst defendant 2, who was a lessee upder a
. miraspatra from defendant 1, to recover by pattition one-fourth

- share of the land described in the plaint, - alleging that it was,

: _’pUrcha.sed by the decea.sed Hu_pbhamt a court sale and was in.
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-

SRR 15 '.v hig possessron, thah therea.fter the son” and; daughter-m-law of
o Cowasat . W, Spiers brought a suit against Hn;]xbhal and in° consequence
,f:“?f“;‘f“ff '_ -of the suit and final decrée passed therein by the High Court in
TE;;;‘;’;‘:% the .second appeal- the property ‘went.into the pos‘sessmn of
: A defenda,nt 1; that, according to the decree of the High Court,
Hirpbha.r acquired one-fourth of the land in suit, that defendant 1
. had fraudulently executed a sale- deed in respect of the land to.-
defendant 2, that defendant 1 had ng g right to-sell plamhﬁ‘s
_ share to defendant 2 without plaintiffs’ consent, and that the.
Leause of mction arose on the 14th December 1897 when the -
* deceased lejlbhal was depnved of. the . pos:cssmn under the
Hwh Courb’s decree, ‘ e

Defendant 1 Kleundas Tlcumdas, answered mtei alia thab the

. plamtlffs had 1o ¥ight to claim one-fourth of the land in ‘suit,

- that the deceased Hirjibhaihad acquired ‘some - rlghts from W.:

Sprers under the sale-deed of the ' 25th October™ 1890, but that

- right entitled Hirjibhai to receive only one-fourth of: the pnce
,of the land and the assessment in case the- land was transferred .
-under a méraspaira and this right had never been mterfered Wlth a
 that the defendant sold the property in suit together with another .

« properby under a bond fide sale, thab the deceased leerhal Was
calléd-upon by a notice to execute a, mzrarpaim and other papers,

but the notice was not complied with and thus the defendant -

- alorie had to execute a miraspatra in favour of defendant 2- and
_that the plaintiffs could n ot claim anything beyond what Was B
_given by the consent decrees in suits Nos, 87 and 38 of 1868, |

_ Defendant 2, Sorab_]l Dada.bhal Duba.sh rephed tha.b the
auctlon sale on which the plmntlﬁ's claimed conferred on them s
no-higher rights than those acquxred by W. Spiers under hlssale- -
deed of the 25th October 1890, that those rights only ,were -held
under the decree of the -High Court to have passed to Hll‘Jlbh&l,
“that the plamtrﬁ's werenob entitled to actual partition of the™
“land, that.the defendant had. not purchased the land but had ¥
taken it o mirad, -that he was, theretox:e, not liable: to- the
-suit in- ‘the form in which it was framed and that the claim was -

. barred under sectron 13 “of the: Civil Procedure Code (Acb XIV
of 1882)
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- The- Subordmate Judge found that- the deceased le_]1bha1~- :
purchased at the court sale relied upon by the plaintiffs’ only" |
the interest conveyed to W. Spiers by Sadudin and Mohamad -
Latiff, plaintiffs in suits Nos. 37 and 38 of 1866, under their sale-
*deed of the 25th October 1890 and that this interest consisted of:

the right to enjoy. the land in common with W..Spiers and to
divide its profits equally without dividing the land, the right to

" receive one-fourth share of the nazararna in case of the transfer:

of the land by miras and to receive Rs. 5 per bigha per year as
~ assessment from the transferee, that the claim .was time-barred,

that the frame of the suit was bad, that the plamtlﬂL were not,
entitled to haye by partition one-fourth of the land in suit, that.
the plaintiffs’ claim was barred under section 13 of the Civil,
" Procedure Code (Act XIV of 1882) by reason of the consent,

decrees in suits Nos. 37 and .88 of 1866, which prohibited

. partition of the land, and that the suit was not bad for misjoinder
of parties and cavses of action. On: the smd ﬁvndmgs, ’ohe
Subordinate J udge dismissed.the suit.

The plamtlﬁ’s appealed and the defendants preferred Cross=
objections. The appellate Court found that the plaintiffs’ claim
. for partition was barred by decrees in suits Nos. 87 and 88 of
1886, that the judgment of the High Court in"the sécond appeal
' ga.ve to deceased Hirjibhai no higher rights in the plaint property

than the right to the interest conveyed to W, Spiers by Exhibit
- 64 and purchased by Hirjibhai at the auction sale, that defend-
" ant 1'was entitled to transfer the land to defendant 2 by way of

miras without the consent of deceased Hirjibhai and.that the
~amount of nazarana realized by defendant 1 was Rs. 2,500.
" The appellate.Court, therefore, reversed the decree and allowed
to the plaintiff Rs, 625, that is, one-fourth of the money,real_lzed
by defendant 1 from defendant 2 by way- of nazarana. . .. =

_Plamtﬂ"fs preferred a second appeal.

- Raikes with 8. 7. Bhandarkar for the appellants (plamtlﬁ's)
N. V. Gokkale for respondent 1 (defendant 1). _ o

" Weldon with P. P, Kiare for respondent 2 (defendant 2).
"BATCHELOR, J.: :—The plamtlﬂs, who are the appellants hcre,

brought this suit as executors of the will of Hirjibhai Dhanysha,
B718~F v
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‘ and the prayer in- the plamt was: to recover by parb1t1on the ;
plamtlﬁ's ope-fourth share i in the land described. The defend-_f,

ants denied that the plamtlﬁ’s had acquired any share or partible

interest in - the land. ‘The - first question- which arises is,
therefore, what interest the plaintiffs have in the land,. and-

whether that interest entitles them fo partition. The plaintiffy

stand in the shoés of the original owners Shekh Sadudin and

&

two other persons, who had mortaaged the land to one W. Spiers.

The nature of the plaintiffy’ interest has to be ascertained-
from certain prior decrees which have been passed on the subject

of the property. These decreesare Exhibits 57 and 58 and
“were recorded by consent in 1866 in order to terminate a
- dispute which had arisen in 1864 between the original owners .

and the mortgagee, W. Spiers. In substance theseb decrees
provide that both parties should jointly carry on the eekivat of

the land, each being entitled to one-half of the produce ; that thg‘
" rent received should be divided equally between them ; that the
land itself should not be partitioned ; that W, Spiers was to be"

competent to grant a mirass lease, provided the nazarana (presént) -

accepted was not less than Rs. 500 ; and that the nazarana should:

be divided between Shekh Sadudin’s party and W. Spiers in the :

proportion of one-fourth and three-fourths respectively.

Such, then, were the rights which Shekh Sadudin and his
co-owners were awarded.” These rights were, on. 25th October

1890, by means of Exhibit 64 in suit, conveyed by Shekh’

Sadudin and the others to W. Spiers for a consideration of
Rs. 4,000: the conveyance particularly recites the right to take

the nazarana.

Next, on llth April 1891, this deed, Exhibit 64 was deposxt.ed»

" half the produce of the land, and the nght to one-quarter of

by W. Spiers by way of equlta.ble mortgage with two persons-
Manekji and Mancherji, who thus became equitable vmortgagees i

of the interests conveyed to W, Spiers by Exhibit 64.

~On 18th October 1831, W. Spiers, being then mdebbed m,‘:‘
-various quarters, settled the property on his relatives James and
Mary Spiers. The property was. then subJect to Manek_p and

Mancherjl s equ1table mortn‘aoe
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In 1892 Maneky a.nd Ma,ncherJl broucrht Suxt No 143 adamsti

. VV .Spiers to recover their mortwave-money by sale, and they

. obba,med a decree against the property equitably mortgaded and"

- against the defendant W, Spiers personally, In pursuance of

. that decree the property- equitably mortgaged was put to sale,

and was purchased by the deceased Hirjibhai for Rs. 5 425,
Wthh covered the glaim of the eqmtable mortgageess -

1911,

-
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James and Mary Spiers obstructed Hirjibhai in his attempts‘

- %0 obtain possessmn after his purchass, and, as they were un~
" successful in the proceedings taken on their obstruction, they

. brought against Hirjibhai Suit No. 95 of 1895 in. which they

prayed that they might be given possession of the entire
. property, or that they should be - allowed to redeem, or that it
~should be declared that Hirjibhai was entitled only to the

. interests conveyed to W, Spiers by Exhibit 64, In that suit the

final decree was made by this Court which gave to Jaines and
, \Iary a declaration that as against Hirjibhai, they were entitled
to the properties and to the possession of them subject to Hirji-
- bhai’s right to "the interest conveyed to W. Spiers by
Exhibit 64 and subsejuently purchased by Hirjibhai; and the
Court added that “the rights of the parties as thus declared
" must be worked out by amicable settlement between them -or
by means of a separate suit.’”” The plaintiffs now bring this

suit in order, as they claim, to work out the rights accrued to-

them,

.The defendant 1 is the purchaser of bhe inberésts of James
and Mary Spiers under a deed dated 16th December-1896,

" From what we have aﬂrea.dy said it follows that the‘ plaintiffs,
- as executors, of Hirjibhai, are entitled only to those. rights:

which by Exhibit 64 were conveyed to W. Spiers: those rights
are recited in the consent decrees, Exhibits 57 and 5_8,_ -and ‘have
been described by us above. This was the view of the lower
appellate Court, and we cannot doubt that it was so far right.

But then that Court refused the plaintiffy’ prayer for partition, -

_being of opinion that that claim could only be “ based upon the

valleo'o,tlon that the judgment of the High Court gave the -

plamtlﬂs higher rights than were reserved to Shekh Sadudin and
the two others under the decrees Exhibits 57 and 58. Ib is
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here that we are unable to follow the leamed Subordmate J udrre.

“Apart from that clausein the consent decrees which aﬁ'ects to

prohibit partltlon we think it clear that, as tenants in -egmmon,
the plaintiffs would be entitled to partition. "

But the question: is whether “in -this suit the plamtlﬁs are.

* " entitled. to give the go-by to a particular clause in'an exxstmo{,'

decree on the ground that that -clause, if resting on no higher-
authority than the agreement between the parties, would bebad *

“in law. = We think that this question must be answered in- the?

negative.. It may be—though we express no opinion as tothis—

‘that in a suit  properly - framed for that purpcse ‘the plaintiffs’

might have been able to get the decree set aside, But no such:
suit has been brought, and the decree is a subsisting decree ; nor -
does it, we think, make any difference that it was taken by

consent of the parties who were all sui juris. The decree stands, -

and, while it stands, it operates as an estoppel between the then .
parties and" their present representatives, Authority - for this - .
view may be found in Huddersfield Banking Company, me‘ed v,
Hem y Lister .& Som, Limited®. That was an action brought. -
by the Banking Company for the specific purpose:of setting '

aside a.consent order as having been obtained under a mistake =
as to material facts, and the Court of Appeal, affirming” Vauwhan l g
Williams J:, set aside the order. 'The decision might assist the .
plaintiffs if they were suing to set aside the consent decree but, o
as we have said, that is not their suit, and the consent decree is -

- still outstanding against them. That being so, their case ‘upon

this point - is -exposed t6 the observations of Lindley, L. J., -
where he says: ‘A consent order, I agree, is an order; and so

* long as it stands it must be treated as such, and S0 long as it .
- stands I think it is as good an estoppel as any other order. I
- have not the slightest doubt on that.”” In our opinion, therefore,

it is not competent to the Court in this suit to override one .

_particular clause in a subsisting decree. It follows that' the
‘plaintiffs are not entitled to partition, '

* Then it was urged that the decrees did not empower Splers to

‘ _grant a mirasi lease without the plaintiffs” consent, but’ upon a

oo T () [1895] 2 Ch. 273.
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" fair- réa‘(-i'ing of the material passages in the dezrees we agfes . -

- with the lower Court that that is unmistakably their effect and
meaning. We do not, however, thiok that this condition enures

- for the benefit’ of the present .defendant 1, who is merely'an.

" assignee from Spiers. The agreement embodied in the decrées
.points, we think, t0 the view that the individual Spiers was a

_person in whom the parties had confidence and that for this -
reason he ‘was entrusted with the special power in. questlon

. Such a contract, importing the consideration of personal skill or

~ confidence, would not be assignable; it would not be open to the -

" contractar to. substitute the skill or credit _of ‘an assignee.
(Leake on Contract, 4th edltxon, p. 826, and the cases there
cited,) :

- On the whole, thefefore, we think that the plaintiffs are so

far right that the defendant 1 was not entitled, without their

"~consent, to grant the mirasi lease to the defendant 2, and it must
be declared that the lease does not bind the plaintiffs’ share in
_ the land nor does it affect the plamtlffs’ right to joint possession,

. The plaintiﬁs’ claim to interest must be disallowed,
© Tor thess reasons we must reverse the degree under appeal
and make a decree awarding joint possession to the plaintifs,
~“Appellants to have their costs- ol" the appeal ; the other costs to
be borne by each party.
Decree reversed..
6. B R,
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