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]911 _ Tmz SECRETARY oF STATE ror- INDIA In. COUNGIL (ORIGINAL

February 8 DEFENDA‘TT), APpELLANT, v, GAJANAN KRISHNARAO: WIAVLAN-

* KAR, $ONX AXD HEIR OF KRISHNARAO NARSINH (omemn.
PLAINTIFF), RESPONDENT * :

. Owwl l’racedm'e Oode (det XTI qu1882), sectwn 424—Smt-t for mﬂmmon— ;
‘ Smt agdinst Secretary of State Jor Inolza—--Notwe-—Inam—-Resumptwn -

The plaintiff, an Toanidar of a. village, was called npon by the Collector to
hand over the management of the village to Government ofﬁcmls, on :the
_ground that-in the events that had happened the fnam had become resumable .
by Government. The plaintiff, therenpon, without giving the notice reqmred

by scotion 424 of the Civil Procedure- Code’ (Act XTIV of 1882), filed a suib
© against'the Secretary of State for India in Oouncil for a declaration that- he -
© was entitled to hold the village in inam, and for a permanent m]unctloﬁ
> restraining the defendant from resuming the village :—

Held that the suit was bad.in absence of notlce 1equ1red by semon 4“4. of
the Civil Procedure Gode (Act XIV of 1882).

- The-term “act” used. in section 424 of the Civil Procedurc Code of 1882
relates only to the publxc officers, not. to the Secretary of State.,

The expression * hio suit shall be instituted aoamst the Semetary of Sﬁate m
Council” ig wide enough to mch\de smts for every kma whether foi' mgunctwn
or othermce. _ . T e ,fr. )

P@r .H'EATON, J. —-Where there is a serious injury so imiminent that i, can

. only be prevented by an immediate 1n3unct10n, a Court will not be debarred
from enteﬂammg the suit and issuing the injunction- though the sectxon

i requues previous notice, if it is owing to the immediaté need of-the injunction’

“ that the p]alnhﬁ' has come- to the Court for rehef before gwmg the reqnued
notxce. e :

T lower'™. Local Board qf Low .Z}eyton(l) followed

f " APPEAL from the decision -of R, anht Dlstnct Judge of
. Ahmedabad

'l‘hxs Was a sult for declaratlon and m]unchon.
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In 1841 the East Indm. Company granted to the plamtx&"e P
father two villages i in snam, which was conferred on him for three '

hves The O'rantee Narso dled in 1854'; his eldest son’ died in 1882

and the’ eldeet soni of that son died in 1904, The Collector of
Ahmedabad thereupon, Wae.of opinion that the torms on which
the snum Was, granted had ‘been fulﬁlled and the ‘snam. had
“becomie resumable by Government " On the 16th December 1904
“he passed an order asking the Inamdar’s faxmly to hand over
- the ma,nawement of the villages in question to Government,
‘oﬁicers. ; The ‘plaintiff, who was th‘e last surviving son of Nargo
- (the grantee), filed, on the 17¢h December 1904, a. suit against-
the Secretary of State for India in Council, praying for-a-
declaratlon that under the terms of the grant he and his imme-
dlate guccessors were entitled to hold the vrll:wes in tnam, end
for 8 permanent injunction restraining the defendent from

1esummg the vxllages as long as the laet of his 1mmed1ate succes-

eore was hvmo‘ L o 3

The ‘defendant contended in hle ertten statement mter alm
that ‘the -suit could not lie in absence of notice required by
sectlon ‘424, of the Civil Procedure Code of 1882, and that in the-

events that had happened the snam had become resumable

: /The Drstnct J udge held that the suit being one for injunction
. was mmntamable thouorh no notice Was given under section 424
of the Clwl Procedure Code of 18‘32 'On merits, he' passed a
“decreo in pla,mtrff’s favour gmntmcr hlm the declaration - and
. 1n311nctxon soughit.

The defendant appealed to the High Court

Stmngman, with R. . Desai, for the appellant —-The term
““act dome” in section 424 of the Civil Procedure Code of 1882, -
refers only to the public oficer. It has no reference to the
Secretary -of State for India in-Council, for there really is,.in
" point of -law, *no such person -or body politic w}mtexer as the”
- ‘Secretary of State: for India in Council. - See Kinlock v. Secretary J.
“of State for India in Councit®. The language of’ section 424 ig*
- general and no’ suit of any l\md can lie against the Secretary of
State Wrthout cromg through- the prehmmarles requlred by the

: (1) (1880) 15 Ch. D 1.-\.
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L sect:on See a,lso Hari .- Eecretary of State fo; Indw“)
sg;nslﬁgv C/zlmthlal v." Collector of  Kaira® Secretary of - State for-f{,
o -~ Andiain Counctl v. Rajluc/cz Debz(3) and S/m]wbzadee ,QS'lmlmnskak“'
ROAAMAN | . Fergusson®: *The suggested. mterpretatlon of section 434. s
~ bornesout by sections 428, 429 and' 416 of the “Code. ‘Section 80 .
of the new Code of Civil Procedure (Act V of 1908) also conﬁrms
- our view. - See also the cases of President of the- Talu% Board :"1
'Swagnga v. Zvamyamn(“) quzczpalzty of Favepur v.. Manak:’
Dulab®.; and Munscipality of Parola v. Lal‘s/zmcmdgsm The;f.
- cases of .- Aitorney- General v, Hackney Local Board® and- Flower g
v. Local Board of Low Leyton(*’) are distinguishable as they were
'deeided under statutes, the sections of which - dlﬁ’ered 1ng"

' vlanguaoe from that of the prcsent sectlons -

I/owndes, Wlth G. 8. Rao and " Ratanlal Rancltlwfldas, for the’;
,respondent :—The present suit'does not fall within the “purview.
of section 424 of the Civil Procedure Code of 1882. The expres-','

- sion *an act purportmg' to be dome” in. the sectlon refers. also’

" to the Secretary of State. The.comma after the first clatise: need-

" not be looked to, for punctuation is-no part of the statute.” See:
Duke of Devonshire v. O’Connor® ; C'laydon V. Green(m ; and'}_

. Maxwell on Statutes, 4th edition, page 62, Further, the present\
suit is not in respect of an act’ done, but is one to. restram an act

" threatened. Such a suit does not fall within Section 424 The

..\pnnmple that in a suit for injunction’no preliminary notice 15;
required applies to this case. See Flower v. Loéal Board of Iawf
.De_yton(") and Aéforney-General.v. Hackney Local Board(s)

RN

CHANDAVARKAR, J. :—In my opinion, on aproper constructmn;‘
of section 424 of the Civil Procedure Code of 1882, notlce ‘was -
necessary in thls case ‘as a condition precedent to sult The

~words in ‘the section - are: “No suxt shall be. mstltubed a(ramst
"'the Secretary of State in Oouncﬂ or wamst & pubhc ofﬁcer m‘

) (11;(1903) 27 Bom, 424 abpu 450, . © (1897) 23 Bom.;G.3'7.'1.‘ :;4

2 @) (1910) 12 Bom, L R. 825. () (1900) 25 Bom. 142,
@) (1897 25 Cal 239, . - . . . (& (1875) L. R. 20 Eq. 626 .
. @ (188) 7.Cal. 499. .. - ©-(1877) 5 Ch, D, 347 at p. 350.

- (5) (1§92) 16 Mad 317, : "(10) (1890) 24 Q. B. D. 453 a(‘:p 478
. ‘ +(11) (1868}L‘R 3C D511 atp. 522 © . -
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respect of an act purportmu to be done by h1m in- h1s oﬁicml
Jcapacity ", From the repetition of the word ¢ agamsb ”.1 thmk

-the “act 2 descr1bed ‘in the sectxon‘vas meanb to . rela,be only to
“the pubhc officer, not to'the Secretary of State.. . It shows tha.t'-
»the Leg,rslature intended, to differentiate between the Secretary™
s of State and other- pubhc officerss Further, if the words.*in-

-respect ‘of an act,”. ete., had, been: 1ntended by the Leglslatqre to
- apply: to° the Secretary of State also, it would have been.more

.appropriate to use-the words"‘ done by. elthel ”_instead . of the_'

: words «“ done by hlm B - L
-1.‘ The questlon is not' quite free from difficulty. In- Secretary
‘of State for India in Council v. Rajlucki Debi®, Ameer Ali, J,,
‘construed the section in a- different way. In appeal from h1s
"decision Maele;m, C. J., was inclined to differ from that construe-
“tion'; ‘but the . a,ppeal was decided  on other grounds and so the

: learned Ch1ef Justice’s opmxon was a mere obiter dictwm.

-The 'cons1dera.t10ns in support of the construetxon contended.-

_fot by the learned Advocate General in support of the present

- dppeal seem ‘to me to be stronger tha.n those urged for the other
. eonstruoblon :

N

But 1t 1s urged by Mr, Lowndes for the respondent that, at ell\
notice is not necessary in a suit -for an 1n‘]unct10n‘

"\

' evenbs
zwa,mst the Seeretary of State ; and- in support of that the learned

Counsel relies on the prmclple of the decision in If’Zower v. Local -
- Board_ of “Low Leyton® as controlling the 1nterpretat10n oE.'

. section 424 0f the Code of Civil Procedure., No doubt-in- that
ncrhsh case it was “held that in suits for an 1nJunct10n no notice -

: 1s ‘mecessary ; but’ that was on the construction of the particular
" gection of the Act there cancerned, The words -of- the section.
~whieh - had to-be construed there were, “an act done or intended
"to be done or omitted to be done” and the learned Judges held”

thet upon a°proper construction’ of the language of the _section
' there, what the Legislatufe had in view was an act done, not an

. act threatened. ' An injunction, it was said there, is’ sought. in.
, reapect of an ach threa,tened and therefore, the Words m questlon

‘ (n ace'n 25 Cn.‘ 239 P} (1877)50h D, 347,
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~were held not to- epply to & suip for an, anuncblon. -Buh _that 1s
not the-¢ case before us, A’
“If T am ‘right in’ my constructlon of sectlon 4124« “the Words

Kmsgmgw,_ e.“ no suit shall be mstxbuted agamst “the Secretary of State ‘in
<7 Council . are- wide enough to_ include ‘suits of ~pvery kmd
- whether for injunction. or otherwise. It may be: that in- any
- “particular case the circumstances might be such es to-satisfy the.
.- Court that it was practically impossible to give a notice,’ because

the act threatened was so imminent.thab the plaintiff was driven .
to a suit by the conduct of Govermment, - In such’a case it taight
be that the Court would hold thab no notice as a condition -

precedent to suit was necessary. _
-~ But-that Would be, not because of the law in seetlon 424 of

the Civil Procedure Code but. because of the introduction into

. the suit of another law, vz, that the defendant by his conduet ™
~ had brought about a state of things which prevented the plamtlﬁ'
‘ ~from complying w1th the prowsmns of the section in quesuon

" No such ¢ase afises here, .On the ground, therefore, that 10

; notice was given by the plaintiff as required by secblon 424, the -
“snit must be held bad. The decree of the Court below must be
" reversed and the suit dlsmxssed Wlth costs throufrhout upon the

1

respondent

» HEATON, J. :—1I am of the same opinion as to the construction
oE section 424. I am unable to understand how Tlower’s c.zse(‘)

. is an_authority for saying that a suit is. excluded from_ the’
- operation of seetion 424 of the Civil Procedure-Code because it

is a suit for an injunction. . On this pomt the observations of

" the Chief Justice of Bengal reported in the case of the ‘Secretary ©

\:

of. State for India in Council v. Rajlucki Debi® aro “very perti-

~"nent, We- cannot - take Flowers ease a3 an’ authomty for “the .

construction of a section in an entirely different Act, in dlﬁ‘erenb

’ terms, and for & different purpose. We can at best only look to
_the principle underlying the decision there. The prmclple of
' thab case is-not, as I understand - it, that the words of- such a.
) section’ a§ that under conmderatlon, though in terms covermo'
. such a sult cannot apply to any suxt for an m]uncmon It}s

. (1) (1877) 6 Oh.D 347 (2) (1897) 25 Cal 239
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3 meanmg so far as 1t is aneral is 1 think thls where there 1s a.
‘gerious injury so imminent that it can only be- ‘prévénted by an
immediate injunction; a Courb will not e debarred from enter-

' tammg the suit and issuing. the 1nJunct10n though the section”

. requires prevmus notlce g if it is owing to the. Immedlaﬁe need of
the injuncfion that the plalntlﬁ' has come. to the Court for relief

~ before- giving the requlred notice. The reason is thab to wait -
until the due notice had been given would be to allow the i injury.

- which it is the object of the suit to prevent, so there ‘would be a°

~clear demal of justice. The principle is that in construing an -

- Act we are to read ‘the words in the light of the object of the
Act and are to presunte that a consistent purpose underlies those .
Words The purpose of the Code of Civil Proéedure broadly put,
is to reO‘ulanse and facilitate the work of the Courts; so that

. théy may be best able ito do” justice. - That purpose would no -

“doubt be defeated «if an m3unet10n “were -immediately required
and absolutely necessary in order to prevent serious injury and -

.y&t the Court could not issue it. ~It must be presumed that this -
“is not intended unless it is specifically expressed To that

- extent, speakmg for myself, I would follow -the principle of

- Flower’s ease.” But of course one would have to be very clearly

’ samsﬁed that an immediate injunction' was absolutely essential. |

. There is no indication here that serious and “irreparable injury -

- would follow from’ failure to ‘obtain an immediate 1n3uncb10n ;-

“or that any myary Whatever, which could not be- ‘amply and-
'rapproprmtely recompensed by d&maores, Would ensue from delay

in 1ssu1n0f an 1n3unctlon _ o CTTE -

. Deeree reversed.
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