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atticls” 62 whxch appefu's to - be the article .which :would be wio.

apphcable to thc case, - ;. Rustomsr

ARDESHIEZ

* We theréfore teverse the decrée of the lower AppeHate Court -~ Imam
and restore that of the Subordinate Judge with costs. through- ‘v‘wf;u
ot ' L  GANGADHAR

Buan -
Decrec reversed..
G.BR.

APPELLATE CIVIL..

/- e -

. Before Mr. Justice Ohandabarkwr_and M, Justice H@:dton.

WANA MaBD RAVJIIL (omrervan Pranmre), AppELLANT, 'v."NAT'U 10, -
warnap MURBHA ANp avorTmER: (omcmmn DErE\DAMs), Rnsronn- August 1,
ENPS* L . : : s mmetsee

Civil Procedure Code (Act V of 1908), 0. XXI, , i—L-Decaeo——i’ayihem ‘
of money ordered in a decree—Payment ordered cn a fived date—Delay in

making payment-mto Court owing to closmq of Court-Paqment on the
opentng day— Genenal Clauses Act (X of 1897), sectwn 10—P9actzce. o

A deeree provided as follows i «The plaintiff should pay, by’ tha thh dzy of
April 1909, t6 the defendant Rs, 100. .1f the moneys arc mot paid by the
plaintiff as .agreed upon, the property in dispute will remain -with 'tbe‘
- defendants by u{,ht of ownership and the plaintift will have noright of owner-
ship over the same.” The plaintiff chose to pay the money into Court, and-
finding it closed on the 10th, she paid the money on the 14th. Apml 1909, the -
day. on ‘which the Court: re-opened. A question - having arlsen whether the .
payment so made was withia the terms of the decree, oLt S

- Held, that the ‘payment was proper’y made, for 0. \‘{I 1.1 of the oWl
Procedure Cods, 1908, intended to enact and did enact that payment into Conrt
was & valid compliance with the deeree even though the. decree dnected
payment to the decree-holder, '

" Secoxd appeal from the decxsxon of H S Phadms, sttrmh,-'

" Judge of Khandesh, confirming the 01der passed by | K G T1Iak
_ Subordinate J udge of Yaval: -

s

Proceedmgs in executmn.

econd Appea] No 88 of 1910.
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- .The decre under execution was’ passed on the 9th J anuary 1909
it provided as follows : —

* «The property in dispute belongs b the plaintiff by Hght'of

. ownership. . In the present matter, the plaintiff should, by the -

10th day of Apiil in the year 1902, pay to the defendants in:all-
Rs 100, namely, one hundred for costs, &c.. If the moneys are’

- not paid by the’ plamtlff as agreed upon, the property in dispute’
- will ‘remain- w1th the defendants by right of ownership, and the

plaintiff will have no right of ownership over the same. If on -
the plaintiff paying the moneys as agreed the defendants do not
deliver over to her the possession, the plaintiff should recover
possession of the property‘in dispute through a\Court o

’l‘he payment directed by the decree was not made by the
plamtlﬂ' to the- defendants personally. ‘She chose to pay it into
Court ; and  as the Court was closed on the 10th April 1909, she
paid it-on the 14th April, the day on which the Court re-opened.

The defendants contended that as the plaintiff had failed to

‘make the payment on or before the 10th April 1909, the property

‘had become his under the terms of the decree.
Both lower Courts uphel(I the defendants’ contentlon
_ The pla,mtlff appealsd to the Hwh Court.

o .P P, Klzqrg, for} the eppellant tm—

. The deeree in (iﬁéstion did not indicate any ‘particular mode of -

__payment,'and O: XXI, r. 1 of the Civil Procedure Code, 1908,
‘leaves it to the option of the party either to pay the money into
- Coutt or to the other party, The delay in payment here was not
- owing to any default on plaintifi’s part, and - the payment mads

‘on the opening day of the Court enures to hlm. See Arazgamuclu '

-y /yan Jar v. Samiyappa Nadan®.

CAMT B/Eat for the respondents —
The deeree dxrected in specific terms that Rs. 100 were to. be

‘pald on a fi<ed date: " There having been a default in payment,

the terms of the decree must be enforced on that footing. (
HEATON, J.:—The ‘decree with which we are here concerned.i
stated 28, follows —“ .The -property in dxsputc belonrrs to the
-~ 1).(1898) 21 Mad. 385,
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" ’plamtlﬁ by rwhb of ownersh1p In the present mattex the plamtlff '

defendants in all Rs.100, namely, one hundred for costs, &e. - If

';o;'zf

1910.
should, by the 10th day of. Aptil in the year 1009, pay to the , Waxa wasD

Rn.u

the . moneys -are not " paid by the plaintiff as' agreed upon,’ the  NATUWALAT

property -in dispute will remain with the defendants by right of :
ownership aud the plaintiff will have no right of ownership over

the same.’

The payment - requlred was. not made.on or before, the 10th =

April, but was made into Court on the 1dth April, - On these
facts both the lower Courts have held that the payment was not
- in time and was not of avail to satisfy the requirements of, the
decree. .The plaintiff, whoihas appealed, urges that she had the
option of paying to the defendant or of paying into Court: that
she chose the latter method, and as the Court was - closed from
10th to 13th April and she paid into Court.on the 14th, it-is a
.good payment and a vahd performance of what - the decree
requires. - ‘ o -

- The reasbnma of the Appellate Court wasg thab the money had |

by the terms of the decree to be paid ta the defendant : that the
plaintiff. had no optlon to pay into Court. - In this the District
~Judge, in my opinion, was wrong. Rule 1 of Order XXI of the
Code of Civil Procedure provides t.hat  all money payable under
a decree shall be paid into Court;” or “out of Court to the decree-
holder.” It intends to. enach and does enact that payment into
Court is a valid compliance with a decree, even though -the decree
 directs payment to the decree-holder. “The ordinary form of
“money-decree directs payment to the decree-holder. (See Forms

" 1and 2.of Appendix Dln the first Schedule to the Code. ) Paymenb_-

into Cgurb under such & decree is regarded, and in.my opinion
rightly regarded, as a complmnce W:bh the decres, I say nothing
as to what the'law would beif the decreé requlred tha.t payment
- should bie tothe decree-holder and not otherwise. The deche is not
in that form, - Therefore I think that had it been possible to pay
~into Courton the 10th ‘April, such a payment would have
dxscharged the obligation imposed on the plaintiff by the decree.
It “was not poss1ble, for the Court ‘was closed on that day.

Therefore, I think, section 10 of the General Clauses Act (Act X_- :

10f 1897) comes into.play and that.the payment on the 14th April

MU’B!IA- -
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w0, f“ the next day afterwards on which the Conrt was open & Was‘i

- WANA MARD

.. Ravar - -

: _Apnl ‘had-the Court been' open on that day
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just as good a payment ‘as would -have been a payment on IOth['

 Therefore I think the orders of the’ Coutts below were wrong;:

that thﬂy must be reversed and the original Court duected to-
" dispose” of the apphcatlon accordmg to law. Costs to be cost;s{

R in the Da,rkhast
. CuaNDAVARKAR, J.:=-T conenr.

- 1910,

v dugustd

‘C’wwl Procedure Cods (Acf V of 1908), section 11—-Res judzcam--—Deczswn

Orcler remsed
“R. 1.

y -APPELLATE._OIVIL.
: Before My: J'ustwe Ohandavarkar und Mr Justzce Heaton

IRAWA KOM LAXMANA MUGALI AND OTHEES (ORIGINAL DEFEND ams),’;

APPELLANTS, v, SATYAPPA mix SHIDAPPA MUGALI AND ANOTIIER
(omemAn Pnummxs), ResroNpENTs.*

,‘ of first suit on merits but its dismissal for not pa_/mg ﬁee deﬁczent Cour t-
" fees—Second suit for trial on same mepifs,

" A pxevmus suit between the pathes failed on the ground that the claxm was
undervalued and the plaintiff when callsd upon to pay the deficient Court-feos

omitted to do so. There were issues on merits also decided. In a subsequent

' suit for trial on the same memts, the decision m the ﬁrst sult was pleaded as':
‘ 'res_yudwa,ta. o e g ’

-Held, that the 1e3ectmn of the suit on the «tonnd of undervaluatmn at any

: stage of a’o did not make it res Jjudicata for the purposes of a. subsequeut sulb '
on the same cause.of agtion or litigating the same title,

Held. futther, that the dismissal of the suit on the ground of uudetvaluatlou
havmghbeen sufﬁc;ent by 1tself the findings on the issmes on the merits were

“not neeessary for the decmon of the smt and could nof hane the force. of .7es

Juahcata et o e

", AVPEAL fiom order passed by V.V Phadke, Bisst class“
‘Subordinate Judge- of Belgaum revérsing the decree passed by,

‘and remandmg the, sult to, C. G, Kbarkar, Subordmabe Judge.
‘at Gokak

"% & ppeal No, 13 of 1010 from ordets
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