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prope):ty and. its sale i in accmdauce mbh the pxovxsmns of the 1011,

;'Gode. : : o MANILAT

e ol 1 Raxcaop
e pleader for the appellants has, however,.re ied upon . Mpmis

: the decisions of this Court in Balder Dhanrap™ Marvadi v. Iewacian
. Ramehondra Balvant Kulkarai® and Tarvadi Bholanath v. Bai . o
. Kaski® in which the decisions of the Madras High Court in.

- Appasami v. 8cott® and of the Caleutta High Court in Debendra

- Kumar Mandel v. Rup Lall Dass® were followed.

It is to be ‘observed, however, that the learned Judges in
" delivering judgment in Zarvads Bholanath v. Bei Kashi®, were .
careful to point out that their decision was based upon the fact
that the mortgagee was a mortgagee under a simple mortgage
_aind was not in possession, and upon that ground the decisions -
" in the other cases which we have been referred to may be dxstm-f

guisbed from thabt now before us.

We, therefore, affirm the decree of the lower appellate Courb
‘and dismiss the appeal w1bh costh.
' -~ Deeree affirmed,
- : o ¢. B. R .

" (1893) 19 Bom. 131 () (1883) 9 Mad. 5.
- (3 (191) 26 Rom, 203, ¥ (1886) 12 Cal. 515,
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ANANDIBAI oM - RAM PAY (or16INAL PLAINTIFF), APPELLAM, v. HAR L
- SUBA PAI AND OTHEES (ORTGINAL DEFENPAXNTS), RES!’ONDI‘.NTS* . February 21 ‘

Hindu Law—-—Partttwn—-Partml parlition—Re-union.

O\xt of six ec-parceners in a joint Hindu family, three sepsraled under a
deed of partition, from the rest who continued jointasbefore. The Court found
“on’ those facts that the last three persons either continued as before to be
co-parceners or they must be held as baving immediately re-united with. each
. other affer executing the deed of partition. In appeal it was contended that
" there was no finding by the Court as to an agreement to re-uniteor any evxdence’
,Iecorded of such agreement : .

: s " #Second Appcal No. 699 of 1909,

P
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- Held, overruhng the contention, that the evuience was that the co-parcqners ..
agreed to effect not a complete but partisl disruption of the eo-parcenery, that,

. in other words, three of them separated from the rest and al.so mter 28 and thab,
’ the 1attel agreed to continue joint. * N

.Per Curiam. —Accordxng to Hmdu Law, he who alleges partltlon mush prove'
1%, beeduse ““ once is a partition made.” 1t it is proved that there has been &
breach in the state of union, the law presumes that there has beeri a complete
partition both as to parties and property. The presumption in qrestion con-
tinues wntil it is rebautted by proof of an agreement, which means proof of
intention on the part of some to remain united. as before and to confine the
partition to the rest, or, if the partition was intended to extend to the mtexest

‘of all individually, there must be proof that some of them re-united.

" SECOND appeal from the decision of T. Walker, District Judcre
of Kanara, conﬁrmmg the decrce passed by K. R, Natu, Sub-.
ordmate Judge of Kumta, '

Suit for deelaratlon.

.

" The followmg genealogical tree shows the relatxonshlp of
parties to the suit ;—

Nag Pai
Lo Sulba Pai - (defendant No. 5) Ram Pa, -
- married
) i . ’Auandibu.i.
' TUpendra ' Vdrean - Keshav, Shrinjvasa * Har! . -Adopted -
(de!eudant No. 3). (defendant No. 4;. éni;: ried  (adopted). (defendaut No 1), Blmmvasm.
0 mini
’ (defendant No, 2), ' -

At ﬁrst the parties lived as a Jomb farmly. Ram Pa.l and -
Anandibai adopted Shrinivas as their son. - Then in 1888 there -

‘was a partition by which Upendra, Waman and Ram. Pai

separated from the other three—Hari, Keshav and Shrinivasa, the-
last three remaining joint as before, The first three also separated
inter se. Subsequent to the adoption, Ram Pai and Anandibai
had a son born to them, whereupon they allotted to their adopted
son Shrinivasa one-fourth of Ram Pai’s share. In 1892, )
Shrinivasa died a bachelor. Co e
In 1904, Anandibai filed the preseht suit for a declaration-
.thd.h she was entltled to the share which Shrmlvasa.’ had in the'
property.
. The defendants contended infer alsa that there havmd been a
re-union of ‘Shrinivasa with Hari and Keshav, they were entitled
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‘».‘ ‘—-to his share ; and that the plaintiff Would not have any nght to

§ succeed in preference to Ram Pai, who was defendant\No 5.

" The Subordinate Judge held ‘that the plmnin& had no right to

- succeed to Shrinivasa in preferenco to Ram Pai; but as Ram Pai

: ,dled during the progress of the suit, he further found that there
_‘was re-union between Shnmvasa, Han and Keshav. He dis- .

N missed the suit. -

On.appeal, the District Judge only Went into the questmn '

whether - Anandibai had a right to succeed to Shrinivasa, and
finding it against her, dismissed her suit. * This finding was
“reversed by the High Court and he was asked to d1spose of the
case on merits, Vsde 1. L. R., 33 Bombay, p. 404. .
" On- remand the District Judge found that Han, Keshav and
- Shrinivasa rem:uned joint with each other, or (if thelegal fiction
-is to be employed) must be held as having immediately re-united
with each other after executing the partition-deed.” He again
dismissed the plamhﬁ’s suit.

The plaintiff appealed to the High Court

8. 8. Patkar, for the appellant :~~Under Hindu Law, re-union
cannot be proved by presumption ; it must be proved as a fact,
See Balabuz Lodkuram v. Rukhmabai®). Even if ‘re-union be

‘regarded as proved in fact, there can be no re-union between
brothers. See Mitakshara, c.2, s. 9,pl. 8; Busanta Kumar Singlia

N

v. Jojendra Nath Singha® ; Vishvanath Gangadhar v. Krishnaji.

Gtmeslt@ and Lakshmibai v. Ganpat Moroba'™,

87 Pale/»ar, for the respondents :—The finding of the lower

Court is that three of the co-parceners remained joint as before,
and that finding is one of fact, The brothers havmfr agreed to
. continue joiht as before, there was no separation.

. CHANDAVARKAR, J. :—The facts found by the lower appellate

" Court are shortly these: Upendra, Waman, Rampai (defendants
. Nos. 3, 4 and 5 respectively), Hari, Keshav and Shrinivasa were
" members of ‘a joint Hindu family. The first three of them
- separated from the rest under a deed of partition in 1888 (Exhi-
blt 44), the last threo continuing joint as before.

M (1908) LR.30LA 130, (®) (1366) 8 Bom, H, R (A.C.J) 69,
(2)(1905) 33 Cal, 371, . {9 (s67y4Bom,H C,R. (0, C.J.)150.
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- 191 . . On these facts the lower Court has found that the last thres

“Anaxpmar  persons either continued as before to be co-parcencrs or'that they . -

HAR;J susa  © (if the legal fiction is. to be employed) must be.held as -

- Pan having - nnmedlately re-united with each other after executmo
Exhibit 44.”

The legal correctness of the latter view as to 're-'union is
cha.llenged by the learned pleader for the appellant on the
authority of the Privy Council judgment in Balalua Ladkuram .
V. Rukkmabai®, There it was held “that there is no presump-
tion, when one co-parcener separates from the others that the

_ latter remained united,” but that the agreement to remain united
or to re-unite “must be proved like any other fact.” It is
contended that in the present case there is no finding by the
appellate. Court as to an agreement to re-unite and that there is
no evidence of such agreement, The answer to that contention
is simplé. The evidence is that the co-parceners agreed to effect
not a complete but partial disruption of the co-parcenery, that,

* in other words, three of them separated from the rest and. also

_ inter sc and that the latter agreed to continue joint. The Courts
below have. found accordingly. The finding satisfies the law
enunciated by the Judicial Committee of the any Councﬂ in
the case cited, =~ - o -~

_ According to Hindu Law, he who alleges partition must prové :
it, because ““ once is a partition made.” If it is proved that there.

. has been a breach in the state of union, the law presumes that
there has been a’ complete partition both as to parties and

- property, The presumption in question continues until it is
.. rebutted by proof of an agreement, which means proof of inten- .
tion on the part of some to remain united as before and to confine

- the partition to the rest, or, if the partition was mtended to
extend to the interest of all individually, there- must be proof -
that some of them re-united. In the present case the former was

. alleged and has been found established by the evxdence A

The decree must, therefore, be confirmed with costs, .
: - Decree CO"ﬁNﬂé‘(Z
M (19:3) L.R.30T. A, 130, .

.
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