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qu'ore Sw Baszl Scott, Kt O'Inef Jmtzcé, anol Mr Jushce Batcl;el ori::

T

IR 'BAT GANGA, ‘wimow or SADARAM PRANJIVAN (ommarvan Dineivo.

REsPONDnvr : D -

N

\\ 'Febma'ry " . ’ANT), APPELLANT, o. RAJARAM< AT\{ARAM (OR(GINAL PLAINTiFF),»

v

O’ml Praaedure Oode (Act qu1908), Order XXXI Vi Rule Jé——l’mn.gfef :

of Property Act (I] Vof1882), section 99—Repeal—Decree on mortgage—. .

) ;Execunon xale—Proceeds msuﬁicwnt to saltsfy decree—Attaohment o .

. mortgagor s other proper ty comprised tn redemption decree f'or tﬁe recm;ery'"

-~

: 'qf the balance—-Property attached to be sold. IR U

~ Hand G moﬂgaged their property 4 to R who also’ held in morfmge from- :
the same mortgagors their other property B, R obtained - a decree on thev :

mortgage 9f property A for the recovery of the mortgage-debt by.sale of thib

» property and the balance, if any, to be-paid by the mdrtgagors. Subsequentlye:'-r
- the mortgagor G, H havmc' died in the meanwhile; got a 1edempt1on decree, -
. against B with lespect to property B. 'In execution of R’s decreee, propgrty A :

was sold but the sale-progeods were not suffieient to satisfy the decletal debt.

R, therenpen, sought to recover the balance by execution agamst pxoperby B
" and the said property was attached. After attachment a question having arisen .
. 88 t0 whether R could recover the'balance of his decroe by sale of property B in

execution mthout instituting a suit for the sala of that property,

)Eeld that the Civil Procedure Code (Aet V of 1908) in'so far’ as it 1epea]ed‘;'
 section 99 of the Tiansfer of Pmpetty Act (IV of 1882) and substituted in its -
“place Order XXXIV, Rule 14, merely effeoted a change of pxocedure in the .
manner jn which mortgaged property has to be realized in execution of money o

‘decrees and, therefore, the statutory rule in foroe for the purpose of the exect tion

of the insatisfied portion of the decree on mortgage was the rulé contained in |
Order: XXXlV of the Civil Procedure Code (Act V of 1908).. R was, therefors,
entitled to an order that the attached ploperty B he sold in exeeutlon of his .

".o

scree With respect; to property 4. . T

SE(‘OND Appeal from the decision oi' M B. Tyab]l, Dlstnct'j
- Judge of Broach, reversing his own decree in Appeal No, 62 of "’
1909 and modifying the order passed by B. N. Shah, Subordmate -
-Judge of - ~Aukleshvar, in an execution proceedm . Dm}{hqsb :

No 859 of 1909,

b

()ne Hanshankar Sa,da,ram and h1s mother Bat Ga.noa, mort- ‘

gaged thexr land 4 to RaJaram Atmaram for Rs. 999 under cx.~ "g

. » o Second Appeul No. 553 of 1910 -«



' VOL xxxv 1°

mortgage-deed dated the 3rd November 1893 'l‘he sardg

mortrragors also - passed another mortgacre-deed to- the.. same

_/morigagee on the 8th June 1894 mortgaging their land B for |
_Rs,. 599, The mortgagee Rajaram “Atmaram: brought- a suit, -
“No.: 509 of 1896, on the’ mortgage of property 4. The. decree i in.
- the: suit: was passed on the 5th June 1897, ‘It directed the .
defendants to pay to the plaintiff, on the Sth’ December 1897 ’
" Rs:| 1,264; costs and interest Rs. 164-10.4, and also prov1ded

for & personal remedy., The mortgaged property A was sold in

execution of the "decree and Rs. 960 ‘were realized by the sale, '
and to secure- ‘the balance the mortgagee made several apphcatlons

and ‘got some propertles of the mortgagore sold:
* In the year 1905 one of the mortgagors, Bai Ganna, the other

mortﬂagor Harishankar havidg died in the meanwhile, filed a w
. suit, No. 330 of 1905, a0‘a1nst the mortgagee for the redemptlon

- of the property B and obtained ‘in appéal an instalment decree,
dated the 8th January 1908, -directing that the plamtlﬁ' should
- pay to the defendant the mmtgage-debt by annual 1nstalments
C-of Rs.’ 75 each, ' o . -

In August 1908 the mortgagee presented a Darkhast No. 859
for the execution of the decree of 1897, and sought to recover the
balance due to him under that decree by the sale of property B,

whlch wag the subJect of the decree for redemption. The opponents

-defendant resisted the. darkhast on the ground that the property
“was ot attachable under section 99 of the 'I‘ransfer of Property

"Actr-’ '-\ : ’ ’;

The Subordmate J udge found that the opponent defendant’
equxty of» redemptlon was attachable under section 99 of the
Transﬁer of Property Act. He, therefore, ordeled execution to
proceed . : ro

* The' opponent preferred an appeal No. 52 of- 1909, to theA

'Dlstrlct Judge, Who, on -the 25th November 1909 .reversed the

said order and dismissed the application for execution on- the
' ‘ground that it was in contraventlon of section 99 of the Transfer i

of Property Act which “ provxdes that when a mortgagee attaches

property mortgaged to "himin esecution ‘of a_decree for the -
sqtz.faotwn.of any clasm, he shall not bring such property to sale

Cam
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1911~ » «other\wso than by 1nst1tutmg a sult under 'cectxcn 6" of

| Bt GANGA ) the ‘Aet,” .-

Ve

AB:\;:::;II . After the above order was pa.ssed the plamtlﬁ'-apphcant apphed

IR for its review and the District  Judge reversed his' order and -
directed that the property, dgainst which execution was souorht ’

‘ be attached on the followmcr grounde — S .

Al

" The apphcatxon for attachment and sale was heard before the plesent (,ml
. Procedure Code came into force, but the order on it was passed after the Code
“became law. Order XXXIV, Rule14, of the Code prowdes ‘that when a mort-
gagee has obtained a decree for the payment of inoney in satisfaction of a claim
arising under the mortgage, he -shall not ‘be entitled to brmg the mortgaged'
- property to sale otherwise by instituting a suit, ete.

- -, N

.| The necessity for filing a suit is now confined to the cases in'which a mort-

-"gagee soeks to bring mortgaged property to sale,” after obtaining .a deexee for”

.payment of money in satisfaction of a claim arising from the mor'ogacre under

" the Transfer of Property Act the mortgageée was oblmed to sue, if he attached

property mortgaged to him, in satisfaction of any claim, Whether based on &
R mortgage ornot, .. - i

'l‘he law to bé apphed is the Taw that was in force when tl\e appllcatmp for

B executlon was presented (I. L. R. 4 Bom, 163).- Section 99 of the Transfer of

Property Act therefore is applicable, and sale of the property is not permlssxble,

' w1thout a suit being brought. This section does hot, however, prohibit attach-

. ment, of the property and it is contended for the applicant, that the attachmeut

" “on the property should have been allowed to remain- undlstuxbed Sectlon 99

. of the Act contemplates attachment. The decision of the Hwh Court of Bom-,

bay (I L. B. 32 Bom.“2(7) is in favour of the applicant’s contention and

= the cirenmstances of the case sre such that the property mf\y be’ allowed to
. remain under attachment.

 Seotion 67 of the Transfer of Property Act is not in the applwants way

i . because a decree for redemptxon of the land which is the” subject of thesé pro- ..
_ ceedings, has béen made, ‘I hold therefore that attnchment of th‘e propex:ty is -‘":
vahd but it cannot be- sold in these pr ooeedmgs B

" The opponent preferred a second appeal and the apphcant :
ﬁled cross- obJectlons. ) - :

B F. Dastm-, for the appellant (defendant) s ‘ L
’ 'l‘he darkhast should have. been dismissed as no order for salei .
could“ he made under sectmn 99 ‘of the Transfer of Property Act, -

L ’Ihe application for executmn did not contain a prayer for the.
o attachment oi' the property The sttnct Judve held: that the .
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prayer for attachment could be 1mp11ed as there Was a\prayer for - 1911-:'”‘:"
-sale.” We submit that the Count could not go beyond the- terms Bet GANG-A

of the apphcatlon ' RasarAd

G. N. T/m/lore‘, for the respondent (p]arnblﬁ') ) o A."‘M“fm -
Thouwh ‘our’ apphcatlon for execuhon did not contam a speclﬁc
»:'\prayer for attachment, still as it was an application for the sdle ,
- of bhe property, the property could not be sold without attachmg
_it. . The-attachment was a step prehmmary to the sale.

Order XXXIV Rule 14.0f the Code of 1908 apphes tothe pre« :
- %ent case and not sectlon 99 of the Transfer of Property Act. That

] sectlon was repealed by the Code and it related to the manner of
executmg ‘decrees by sale of mortvaced property. It was -
- entirely ‘a.rule of procedure Laws relatmg to procedure are

- always retrospectlve and apply to pending suits. We are, thele-'
fore, entitled to-have an order for sale of the attached property- "

. under Order XXXIV, Rule 14 of the Code. )

SCOTT C.J.:—In the year 1897 4 decree was obtamed upon a
mortgaore under which, the mortoaged ploperty was sold.and the -
f:.' sale-proceeds proved 1nsuﬂiment to satisfy the Judgmenb-debt the
~ balance of Rs. 581 remmmno' payable according to the terms of .
- the decree by the mortcrarrors. The- mortgagee was also thc X
. hol_der of another. ‘mortgage executed by the same mortrraoms
- upon other ploperty One of the mort(raaors after the decree
.-had been passed died, and his mother who -was the surviving
. mortgagor, instituted a redemptlon suit to redeem. the other .
‘mortgage which. had not been the subject of the decree and which -

‘ for the sake of convenience we will speak of as the mortgage of .
property ‘B. *'She obtained a dectee for redemption and an order
. for payment- oﬂthe mortgave-debb by instalments, the mortgagee _
* being’ entltled toa cherge on the_property B until his clmm was
_ satisfied. - . .

" In August 1908 before twelve years had. elapsed from tLe
"'. passing of the decree of 1897, the mortgagee applied for exetmtmn

- -against Qroperby .B in respect of the unpaxd balance of Rs 581
payable under the decree. - -

, The executlon was 1e51sted fand the dpphcatxon came on “for
mgument before the - Subordmate Judrre on the 8rd Febluary
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: .1909 He held that an attachment was permlssﬂole even th,ou«h}

a

sectlon 99 of the Transfer of Property Act applied... - N el
* From his decision there was an a,ppeal to the D1str1ct J udge -

Mr. Tyabji, who on the 25th Noyember held that the apphcatmnl

for execution was in° contraventlon of the provisions of- sectlon 99

. of the Transfer of Property Act, and: accordmcly the darkhast‘
. was dlsmlssed “Then in April 19 10, for reasons’-which are noto
- apparent to us, ke revoked his decision given five months prevx-

ously on & point of law, and ‘came to the conclusion that, although:

- section 99 of the Transfer of Property Act still a,pphed to the ;
5‘ case notw1thsta.ndmg the provisions of the Code of Civil Procedure,’,
Order. XXXIV, Rule 14, the attacbment ‘was nevertheless*
' permlemble He, therefore, reversed his decree dxsmissmcr ‘the-

darkhast and directed the property against which execution st.}

~ sought by the decree-holder to be attached.

Both sides have appealed to th;s Court the reepondent by way:‘i

" of cross-obJectmn

The appellant says the learned J udge was Wronrr in permlttmgx'-

" thé attachment. . The respondent says that the . lea.rned Judgev
_should have gone further and pernntted asale. . - o

We are of opm:on that the Civil Procedure Gode now in- force m_'

' ‘vso far as it repealed section 99 of the Transfer of Property Act andf‘

substituted in its place Order XXXIV, Rule 14, merely effected & -

- change of procedure in the manner in which mortgaged property‘.'
. 'has to be realized in execution of money decrees, and, therefore" '
. the statutory rule in force, for the purpose of the execution’ of the'.
- unsatisfied-portion of the decree of 1897, is the rule contamed in
‘Order XXX1IV of the present Procedme Code. . For this reason we"
.think that the respondent is entitled to an’ order.on the da.rkhavt_" .
that the property attached be sold, and we amend the decree of :
the District Judge by. directing that the property he sold '

The a.ppellant mus pay the costs throughout

- -

Dec7 e amended
G BIR.
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