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. One other pomb remams.:‘ Ink two of - the caseh the shroffs\:

,vdled durmg the pendeney of the suit-or appeal and it is uraed;

that the right to sue d1d not survive...” This contention ]S based’

: - on.the. maxim “actw peraonalzs morifur cum persona’’, ThlS~
:SBCRETABY .

maxim does not. apply Where, as here, the plaintiff has sustamedf

. owSmm

- Caﬁumu..

1910, -

L July 2.

- a pecuniary loss arlslng out of a breach. of obligation or contrag’
- tual duby, by the person - sued. "This seems to me- to be. clear
Cfrom” 8- study of the. three F‘nnhsh cases : P/zzlhjas .
""‘Ilamfmg(l) -and Battﬁgan y v. Walford® and United Coll@emes;
A, v, Smpsm@ I would dismiss .'the appeals of the;
"V'shroﬁ's with costs throughout and allow the. appeals of. the-
~Secretary of State and-award the claims with :costs throughout
",as proposed by my leamed colleavue. T

J)ecree accor dmgla/

R '_R.x
(1) (188%) 24 C.D. 439, . @ (1s8Y) 360 . 560,
: @ (1909) A C. 36 C. D. 883,391,
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Before Mr Justzce Ohamlavarlcar and Mr. Justtce Eeaton

JOSE :ANTONIO BARETTO (ORIGINAL DEFENDANT), APPELLANT,, o
- FRANCISCO ANTONIO RODRIQUES AND OTHEES (omsmn PLAINT-{ :
mvs), REsroNDENTS* S y R

' Jurasdzctwn-—Caw t'—C'onsent of tﬁe partzes as to szsdwtwn——Suzt of value

Izeyaml the jumedwtwn of the Court—Trial of smt—Jumsdwtmn cannot .
be guestwned in appewl—Evzde'nce Aet (I qf18?'2), section 58,

" The plaintiffs filed & sui for partxtlon in the Court of the- SubopimatQ

a Judge, First Class, valuing their claim at, an amount which made the suit.
triable by that Court alone, TheJ udge, howeve1, made over the trial of the:
.. suit to the J oint Subor dinate J udge. In the latter Court, nexther parby raised |
~ any obgectxon on the ground of Juusdmtlon ‘mor was any issue raised relating -
. toit. The trial ploceeded on meyits: and s deciee was passed in favour of:

“plaxnhﬂ’s The defendant appealed to the lower appellate Court, whers, he for

the first tlme 1msed the question of ]unsdmtmn cn the strength of the market .

j value stated in the plaln%. The objection was overruled On appeal -

. *Appeal_ N 0. 57 3_01’ 19097
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Held, that the mfwkeﬁ \mlue shted in the plamt pnma, facw determmed the
jurisdiction. -

Held, fmther, that as nexbher party razsed an_y questwn a8 to wanf. of
jurisdiction in the First Court, and as they by their conduct and silence treated

the market value fo he of the amount sufficient to give, jurisdiction. ‘to the =

As a rule, parties cannot by consent give ]umsdmtmn where none exxsls.'
This rule applies only where the - law confers no jurisdiction. It does riot
prevent parties from waiving inquiry by the Court as to facts necossary for the.
determination of the question as fo Junsﬂwtmn, wheze that Q‘mtwﬂ dePﬂn‘h'
on faets to he ascertained. ’

Suir for partxtmn.

The plauntxﬁ'b filed o suit for parmw') of - certmn properby,
valuing their claim at RS, 7,000. It was filed in the Court of
the Subordinate Judge, First C]ass, Thana, who had jurisdiction’

to try suits of any amount. That Judge transferred the case for
trial to the Court of the Joint Subordinate Judge at Thana, who -

was. invested with. juriediction o try suifs involving claims’

valued at less than Rs, 5,000. When'the latter .Judge “took: up ;

the case for trial neither par ty raised any objection on the score

of Jurlsdzcblon. _ The suit was tmed on 1!5 ments and decxded m _

favour of plmntlﬁ’s.

‘The - defendant appealed to the Dlstnct Judnre whexo Ixc "

contended among other things that the Subordinate Judge had'
no jurisdiction to try the suit. The District Judrre overruled

the-contention on the following grounds :

In thbfirst place, it was said that the molety’ of the plamt property havnw
been valued by the plaintiffs themselves ab appoximately Rs. 7,000, the Court of',
the Second Class Subordinate Judge had mo jurisdiction to” try the suit: "Even'
assuming that this valaation is to be aecepted section 11 of the Suits Valdation
Act, No. 7 of 1887, furnishes a bar to the objection on the scorg -of jurisdiction.
being enteitained ‘at this stage ; ‘because, the objection’ was never taken at  any.
stage in the Court; of first instance. Besides a glanco b the resord shows tlzat:

- the undeyvaluation; if any, has not prejudicially affected the disposal of the
guit on tho merits. When such is the case the Court of appeal would .not”
interfere with the decree passed by the lower Court meroly on the ground of
an undervalnation, In support of thls wew I roly upon the mhnga in Indum

© B 1229-—-4 ; : :

Fnucxsco
Court, they dispensed with h proof on the question by their tacit admissions, and: - R%;i?g;gs
thus the prineiple of law Jaid down in  section B8 of the Indmn Evidence Act. -
eams into operation and prcvented. the 1esu1t of the statemenh of the markeb :

value ir the plaint.
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Iaw L(]_)()ltb \\IV Calcutta,bb] \\\1 Calcuth; .,104 kX‘iV"\hdnq, 43, 427,'

}CxV Alnlnb :d, 174, and VIII Calcutt a WCekly Notes; 705, - ‘
The defendant appea]ed to the ngh Court.

‘*Blmmlm icar wlth K. A Paflﬁ e “and G K - Dandgkar, for the

_RODRIQUH »‘ﬂppe]‘lant -—

‘The market \alue of the plaintiff’s share, as stated in the

"Tp]amt was Rs. 7,000, The only Court competent to try the smb‘

was the Courb of the Subordinate Judge; First Class. - (See];

section 24 of the Bombay Civil Courts Act.) The fact, that the

" defendant did not olgect to the jurisdiction of the Court, does not

‘improve the case for, even a party’s consent cannot confer _]uns-- ',

dichon w here none existe, See also Ramayya v. Subbaray ﬂ/(hd"

P B S/ngne, for the respondent was not called wpon.. . .

: CHANDAVARKAR J. :—The respondents as plmntlﬂ's filed Suxt\-
I\o 48 of 1908 in the Court of the First Class Subordinate -

"Judge, Thana, for-a partition of the properly in dispute.  In

thelr plaint the market value stated was such as to make. the

-suit triable only by the First Class Subordinate Judge. That -

Judge made over the trial of the suit to the J oint, Subordinate -

.Judge at Thana.- He had no jurisdiction to try it if the market '
-value stated in the plaint was correct. Neither party raised any

v

robJectwn on‘'the ground' of jurisdiction ; no issue was Traised .
relating to it. So the trial proceeded on the - ‘merits, and the

. Joint Subordmate Judge, after taking evidence on the isstes

- raised, passed a- deeree fo1 pmtltlon in fa\ our of the present

. respondents.

‘The appellants on '\ppeal to the District Comt uls..d for. the

’ first time the question of jurisdiction, on the strength of the

‘market \aluc stated in” the plaint. - That Court: oxerruled the
+ objection on the around,,that section 11 of the Suits  Valuation
~Act (7 cof 1887) furnished a bar to it, and that the reeord
~ showed that ““the undervaluation, ( ?) if any, had not p103ud1-
" cially affected the disposal of the suit on the merits »’,

» In this second appeal the objection has been renewed, and; in-

| support of it, Ifamn/jza V. Subb(u ajl(([ﬂm is c1ted "That decision _

o (1) (1‘28‘1) 13 Mad 25
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10 doubt: mppotts the c' “tentxon But the ‘prificiplé  governing
the question of- _)'urwdwthn in- sucn. caaes,xé Taid.; dow" g by ou
Court in several- cases, of- whmh the leadmg authorit‘y :
man Blhathar v. Babaji Blathar®, ; - There it was" “said =" F

primd, facie determines the Junadxctlon is the claim, or subJect ‘ §§§§;§§°
matter of the claim, as estimated by the plaintiff, and this'deter-: {RopkIQuES,
mination having given the Jumdlctxon, the Jurxsdxctxon 1bself

continues ihatever the extenb of the suit, unless a dlﬁ"erent _

principle comes into. operation to prevent such a result or o,

make the proceedings from the first aborbwe '

In the present case, the market value statcd in’ the p]amt
pmwd Jueie determined the jutisdiction. - It was not concluswe
. and binding on the plaintiffy so as to estop them from dlsputmff
its correctness or seeking its amendmient merely because they
had stated it in the plaint. . .When the trial commenced before
the Joint Subordinate Judge, it was open to the defendant to
rely on the statement in the plaint and dispute the jurisdiction
- of the Covrt. Had that been done, the plaintiffs might have
- asked for amendment and. perhaps satisfied the Court by evidence’
" that the market  value - had ‘been overestimated in the plaint.

Neither party raised any question as to Want of jurisdiction
arising from the allegation in the plaint. ~ And by their’ conduct
and silence, they treated the market value to be of the amount
sufficient to give jurisdiction to the Oourt They dxspensed with
- proof on the question by ‘their tacxb admissions, and thus the
principle of law laid down in section 58 of the Indian Evidence
- Act came into operation and prevented the result of the state-
. menb of the market value in the plaint. . ’ '

-, Bu} it'is urged that parties cannot by consent give Junsdmtmn

where none exists, . That is so where the law .confers no.
~ jurisdiction., Here the:consent is mot given .to jurisdiction
. where'none exists, Here the consent related to the guestion of
the  market value. No doubt- the question’ of )uuedlctlon
depended on that question, But “all that the law has said is that
a suit relating to property, the market value of which is of, or
e‘zceedq a certain amount . (Rs. 9000), shall not be~ tned b} a

W (1883)8Bom. 31 abp. 33
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1810, - Second Class Submdmate Judne. To brmo that law. mtoi

~ operation, the market value must. be ‘determined by ev 1dumee,i
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where it 38 in issve. If it .is not in 1ssue and is taken to be’

- Rs. 5,000 or more, there isno Juusdxctlon and parties by consent;

~ cannot give it. ‘But where it is not in: issue and parties agree,
_RopRIQUES. -

expressly or by conduet, to treat the “suit as one for property of
lessér value than Rs. 5,000, the -maxim of law does not apply.
The. law does not prev ent parties’ from waiving inquiry by the
Cour} as to facts necessary for the determination of the question
as to jurisdiction; where -that question depends on facts to be

vascertamed -See Biru Malmta v. Shy yama Churn Khawas®,

. The only other pomb urged before us was on the questmn of

" mesne profits. . It had not been raised in either of the Courts' :

‘below and involves no question of law not dependent on cv1dence. “"
We must, thelefme, decline to entertain it in second appeal. |

The deelee is conﬁrmed with costs.

HEATON, J.:—The defendant by his own conduct 1éd the Judge

‘in the trying Court to ‘supposc that he had jurisdiction to _try
- this suit, or at least by his conduct . prevented the Judge from -
"suspecting that there conld be any doubt as to whether he had’

‘:‘]urlsdlctmn, The defendant’s “conduct also, I think, ralses a "
"presumption that for his part he did not accept the valuatlon of °
‘the property. set out in the plamt for, had he. accepted that
_valuation, the question of jurisdiction should have been- raised. -
- After the defendant’s own conduct had led to. this presumptlon,

finding . that the. case- was decided against him, he wishes in

appeal to. raisé the question of Junsdlcbmn. That question can

“only. be decided definitely by ascertaining on evidence what is -
L'the value of the property. Having regard to the. defertdant’s.
iconduct the question is certamly a ‘mattér of ddubt. “Thisis a
. second appeal, and I do not think we ought to allow the
" defendant to-solve- this difficulty by now remanding the case in -
:‘;order to enable him to adduce gvidence on the pomb '

Deo; e coazf/ merl
) (1893).22 Cal, 483 at . 486,



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 
	Page 588 
	Page 589 
	Page 590 
	Page 591 
	Page 592 
	Page 593 
	Page 594 
	Page 595 
	Page 596 
	Page 597 
	Page 598 
	Page 599 
	Page 600 
	Page 601 
	Page 602 
	Page 603 
	Page 604 
	Page 605 
	Page 606 
	Page 607 
	Page 608 
	Page 609 
	Page 610 
	Page 611 
	Page 612 
	Page 613 
	Page 614 
	Page 615 
	Page 616 
	Page 617 
	Page 618 
	Page 619 
	Page 620 
	Page 621 
	Page 622 
	Page 623 
	Page 624 
	Page 625 
	Page 626 
	Page 627 
	Page 628 
	Page 629 
	Page 630 
	Page 631 
	Page 632 
	Page 633 
	Page 634 
	Page 635 
	Page 636 
	Page 637 

