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f 1nto an offence aﬂalnst Inrhan Penal Code charged agamst the
"“person arrested when brought before the Court; nor does it
* appear from the report that the question was argued. That has
‘ therefore no bearing upon the question now under consideration.
, For the above reasons we hold ‘that both under section 183
' of the Criminal ProcPdure Code as regards offences committed in
“ London and apart from that section as regards offences committed
" in British India neither the jurisdiction of the Magistrate to

inquire into the case, nor the jurisdiction of this Court to try it, -

can be affected by any illegality in connection with the rearrest
of Vmayak which may ha,ve occurred at Marseilles.

K. MoT. K.

‘ AP?ELLATE OIVIL.

» Before Mr. Justice Batchelor and Mr, Justice Bao."
, SOMANA BASAPPA (0RIGINAL PLAINTIFF), APPELLANT, v, GADIGEYA
KORNAYA (0oBIcINAL DEFENDANT), RESPONDENT.*

Evidence Act (Fof 1872), section 92, proviso T—Dekkhan Agmcultun'até’ Relief
. et (XVII of 1879), section 104N —Redemption suit—Sale in reality
‘& mortgage—Evidence of oral agreement varying the written document..

, " The plaintiff brought » redemption suit under the provisions of the Dekkhan _
‘ Agrlcultunsts Relief Act (XVII of 1879) alleging that the deed which he had -

“* First Appeal No. 215 of 1909, .
() Sechon 10A of the Dekkhan Agriculturists’ Relief Act (XVII of 18’79)—
:.10A, Whenever it is alleged at any stage of any suit or proceeding to which a
. ngmulturist is a parby that any transaction in issue entered into by such agriculturist

or the person, if any, tnrough whom he claims was a transaction of such a nature that.

the rights and liabilities of the parties thercunderare triable wholly or in part ander
this chapter, the Court shall, notwithstanding anything oontamed in section 92 of
the Indmn ‘Evidence Act, 1872, or in any other law for the time bemg in foree, have
< power to inqutre -into and determine the real nature of such transaction and decide
such suit or.proceeding in accordance with such determination and shall be at liberty,
notwithstanding anything contained in any law as aforesaid, to admit evidence of any
orgl.agreement or statement with a view to such determination and decision: -

+ Provided that such agneultunst or the person, if any, through whom he claims

** wagen agriculturist at the time of such transaction:

* Provided further thab nothing in $his section shall be deemed to’ apply to a.uy
" suit to whicha bond fidé transferee for value without notice of the real nature of such

transachon or his representative is & party where such. tmnsferee or representatxve

‘holds under a registered deed executed more than twelve years before the institntion
- of such suits
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- - 1910, executed to the defendant Ehough on 1ts faco & deed of sale, was in 1eahby only
‘a deod of mortgage,thedefeudant having promxsed ab the time of the execution

" SOMANA
‘BZSA;;A *. of the deed that he would allow redemption on payment of the money advanced
. . .. The defendant replied that the transaction was sale. v : .
GADIGEYA
KomrNavA. The First Class Sabordinate J ndge of the Dharwar D1str1ct to whmh sectmn

10A. of the Dekkhan Agriculturists’ Relief Act (XVIT of 1879) was not extended
found on the evidence, that the deed passed by the plamtlff was not prov ed to
_ be really » mortgage and dismissed the suit, . . . -.

The plaintiff appealed urging that the p1oper issue in tho case was as to )
_whether the sale-deed was not obtained or induced by tho defendant by moeans -
of fraud or misrepresentation . within the meaning of proviso I of section 92 of

the Evidence Act (I of 1872) and prayed fora, remand, :
Held, confirmning the decree, that the plamtlﬁ souﬂht to make a NewW cage in .
appeal in so far ax he endeavoured to base his case, not upon & separate oral
agreement, but” upon some fraud which would invite the apphcatlon of
- proviso I of section 92 of the Evidence Act (I of 1872), B

' Held, further, that in the districts to which section 10A of the Dekkhan
~ Agrieulturists’ Relief Act (XVIT of 1879) was not extended, it was not opento
- the Court to enter upon a defence which ‘consisted of an alleoatlon of an oral ’
" agreement varying the written contract, - -
Dagdu . Nanall) and Scmgzm Maleppa v, Ramappa@), followed. :

 Balkishen Das v, W. I Legge(s) roferred to.

FirsT Appeal from the declsmn of R G. Bha.dbha,de, Flrst s
Class Subordma.te Judge of Dharwar, dxsmlssmg Original- Sult v
No. 883 of 1908. L S

The pla.mtxﬁ‘ sued to redeem the lands in suit under the s

. provisions of the Dekkhan Agriculturists’ Relief Act (XVIL of -

© 1879) alleging-that he passed thé deed in the form of sale on the
promise of the defendant ‘that he would treab the transactzon as-’
mortgage. P

The defendant answered that the transactlon was %ale and no‘o
mortgage v ' S R '

" One of the issues raised by the Subordinate Judge on- the ',
pleadings of the parties - was, “Is thesale-deed - pagsed+ to :
defendant proved to be ‘really a mortgage ‘redeemablé “on the ;
terms stated in the plaint?”" The Subordinate Judge- aftel '
havmg rev1ewed all the evidence and the c1rcumstances and

<
(1) (1910) 85 Bom, 93.° . ‘o (1909) 34 Bom- .59
@3 (1890) 22 All. 14'5 )
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','_'havmg reaard to the fact that section'10A of the Dekkhan 1910,
- -Agriculturists’ Relief Act (XVII of 1879) was not made applicable ~ Sosana'

- to the Dharwar Distriet, found the issue in-the negative' and . B:“,v‘.‘rig‘?' :
~ dismissed the suit. In support of his decision the Subordinate %ﬁg?:;‘;
- Judge relied on Balhsﬁen Das v. W. F. Legge(l) and Datfoov. -
*Ramchandra®, -

. The plaintiff appealed

Branson with’ Nilkant Atmaram for the appellant (plaintiff) :—
’The issue raised by the Subordinate Judge was not the proper~
issue in"a case like the present. The case should be remanded
after framing a proper issue. Our case is that the simultaneous
promise on the part of the defendant to reconvey on repayment -
without any intention of fulfilling it was a misrepresentation and
proviso I of section 92 of the Evidence Act becomes applicable.
" In the absence of such promise the plaintiff would not have
.executed the document. "We rely on dbaji v. La.z:man(’) The
: questlon of fraud should have been considered.

Coyaji with G. 8. Mulgavkar for the vespondent (defendant)
The frame of the issue in the lower Court was correct. Fraud
was not alleged either in the plaint or in the plaintiff’s deposition.

_“Thé Subordinate Judge was at first under the impression that -
section 10A of the Dekkhan Aerncultunsts Relief Act ‘was
" extended. to the Dharwar Districﬁ "He, thetefore, recorded all
‘the evidence which the parties had to adduce in the. case. The
plaintiff executed the deed fully knowing that the transaction
" was sale, therefore, no evidence can be admitted to prove that
the transaction was of a.different natule Bangira Malappa '
 Ramappa®, Dagdu v. Nama®.

- BATCHELOR, J. : ~The plaintiff here sued to redeem certam lands
v yndel the provisions of the Dekkhan Agrlculturlsts’ Relief Act,
 alleging that a deed (exhibit 16) which he had executed to the
- defendant, and which is on its face a deed of sale, was in reality
“only a-deed of mortgage, the defendant having promised at the -
“time of the execution of the deed tha'o be would allow the lands

W (1899) 22 All. 149, ®) (1906) 30 Bom, 426,
--(2) (1905) 30 Bom. 119, . (1909) 34 Bom, 59,
(5) (1910) 35 Bow, 93, e :
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1010, ’ connerned to be redeemed on payment of the money advanced )
“somaxa  The defendant énter alia replied that exhibit 16 was m fact »
BASAPPA : whab it is in appearance, a deed of sale.

gﬁg‘fx " The leamed Judge of the Court below framed upon - thls point
the second issue, which is in these terms : “ Is the sale-deed passed
to defendant proved to be really a mortgage, redeemable on the
terms stated in the plaint ?” On that issue the Judge’ went mto ’
all the evidence tendered, and found the issue in the neaatlve

- Tt is now urged for the appellant, who was the plamtlﬁ' in the
Court below, that the frame of this issue is incorrect ; and that we
should remand the case for a decision upon a reformed issue

a3 to whether exhibit 16 was obtamed or induced by the defend-
ant by means of fraud or misrepresentation, within the meaning
o'f prov1so I of section 92 of the Indian Evidence Act.

The ‘only "question before us is whether the smt should be -
remanded for retrial upon the suggested issue or mnot.” We are
. of opinion that it should not be remanded. As we have said,
the learned First Class Subordinate Judge went into all the
- evidence which was tendered ‘before him on the case. which the
plaintiff then set up, That case, as the judgment shows, was
based upon the applicability of section 10A of the Dekkhan
Agriculturists’ Relief Act, a section which has been subsequently\
added to thab statute, with a view of getting rid of the difficulty
created by section 92 of the Evidence Act, It was afterwards-
discovered, during the heamng, that section' 10A. of the Dekkhan .
, Agriculturists’ Relief Act had not been extended to the district
from which the suit came. That, however, was the plamuff’s e
case, as it was made before the trying Court, and it seems to us
that the plaintiff is now seeking to make a new case ih so far as. .
he endeavours to base his case, not upon a separate oral agree-
ment; but upon some fraud, which would invite the apphcatlon
of proviso I to section 92 of the Evidence Agt. o \
" The material portion of the plaint upon thls pomb is pa.ra. ‘
which i is in these terms: e

o lent’iﬁ having hypothecated in Wntmg the said lands-as :
mentioned above to the defendant, about the 17th day of Aprll
_1905 A. D., asked the defendant to take in Wntmg a possessory
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.morté;a,g;e of the said lands and on the security of the said lands °

. -to advance more money to hin as the plaintiff was dunned for

_“payment by ereditors to whom sundry debts were due. -The said -
- defendant replied that-he would advance more money if a sale-
. deed were- given, in writing and. that he would surrender the

~lands when the principal is paid by making an account on:the
_ basis. that. the sale.deed was a possessory mortgage-deed.
- Accordmgly having made an oral agreement that the lands should
e surrendered when the principal and interest were paid on
. making an account, defendant made as he liked an account .of
. the principal and interest in respect of the dealings, and the
* defendant told me that he would advance to me a-Ffurther loan
~ of Rs. 1,100 and took from me a registered deed of sale intended
to be treated as a deed of mortgage t'or the total amount of
. Rs. 6,500.”

That is how the plaintiff put his case in the pla,mt. In his
deposition, which is exhibit 14, he pubs it in the same way by
~ saying “defendant promised to allow redemption in the presence
" ot the writer and the witnesses to the deed)’ The plaintift’s
case then was that he signed the deed. (exhibit 16) knowing it to
" be a deed of sale, but that there was at the same time an * oral
agreement” made by the defendant that the defendant would
* treat it as a mortgage and he (the plaintiff) .relied upon thab
““oral agreement.”’ ‘Lhere was no allegation of any fraud or
other clrcumstance which would invalidate the agreement,

~ It s8ems to. us that upon these facts the case fulls within the
prohibition enacted by section 92 of the Evidence Act, which in =

" _such_a case forbids the reception of evidence of any oral agree-

- ment or statement for the purpose of contradicting, varying,

_adding to, or subtraetmg from the written terms of the contract.

1t may be that upon this pomb the earlier cases are somewhat .

difficult to reconcile, but the law has recently been discussed by
‘this Bench in two decisions where previous rulings are

examined. These two cases are: Dagdu v, Nama® and -

' Sangira Malappa v. Ramappa®, We follow these decisions which
" in our view correctly interpret section 92 of the Evidence Act, as
~ expounded by the Judicial Committee in the case of Balkishen Das
Ve W. Fu Legge®.

Cw (1910) 85 Bom, 93, e ugog) 84 Bom. 59, @ (1699) 22 Al 140, |
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_." 1010, - It seems to us:that under the law, as it stands in such cases as B
“somasa  this, it is not open to the Court to enter upon & defence which, in
o BAs.iP“< substance, consists of an allegation of an oral agreement varying the’
E %%’;?féf - written document, and if it is the desire of the Legislature that such -
B defences which are of a very common occurrence in these cases,
~ should be investigated and decided by the Courts, then the only
course to secure that end is to extend section 10A of the Dekkhan
- Agriculturists’ Relief Act to the districts where it is desired that
. the Court’s powers in this respect should be enlarged. -
.For these reasons we affirm the decree under appeal and dis-
-miss the appeal with costs.
Decree confirmed. y.
G, B, R

. CRIMINAL APPELLATE.

Before M. Justice Batehelor and My, Justice Rao.
- EMPEROR » KALEKHAN SARDARKHAN.*

Bombay District Municipal Aot (Bombay Act ILT of 1901), section 96+--
Municipality— Permission of the Municipality—Building a wall which
: had fallen down—Absence of permzsswn-—Materzal reconstruction—Irétt-
ing o building. -

© 1910,
- Novemler 17,

‘The acotsed applied to the Municipality on the 18th April 1910 £or leave -
to reconstruct a wall of his house which had fallen down. Under sub-sgetion 4-

¢

» * Criminal Appeal No, 891 o£ 1010, _ .
1’ The mateua.l porbxon of section 96 runs as follows ;—

‘ 96. (1) Before beginning to crect any building, or to alter externa.lly or add
to any existing building, or to reconstruct any projecting: port.lon of a building’
in respect of which the Municipality is empowered by section 92 to enforce
removal or sot-back, the person intending 8o to build, alter, or add shall gnve to
- the Municipality notice thereof in WrHlIng cenunrectisnsar vivanianiisasioniatensionsinnas ’

(5) Whoever begins or makes any building or alteration or addition without glvmg
~ the notice required by sub-section (1), ox without furnishing the documents or
- affording the information above preseribed, or except as provided in suk-seetion (4),.
without .awaiting, or in any manner contrary to, such legal orders of the
_ Municipality a8 may be issued under this section, or in any other respect contm'rj'
"to the provisions of this Act or of any by-law in force thercunder, shall be
punished with fiae which may extond to ono thousand rupees. .- -
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