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910, . The ple.mhﬂ therefore, is enﬁlbled to ‘an ordmaryf mortvarre
_Jemwansar  decrée with costs, (1) as regards ‘defendants 17ta .6, other" the,n
: Mmgim 43 . defendant 3, in accordance with those consent terms except in so
LAciMONDAS.  far g9 they may be inconsistent with -this Judgment and excepb
* that any apphca,*lon for a foreclosure and sale. of the properhes
in-Schedule C must be made hereafter by notice, " ana (2)-as
regards defendant 8 in accordance with this judgment. Defend.
'ant 7 can add his costs to his mortgage. -

_ Liberty to apply. ‘
: Attorneys for the plaintiff : Messrs Pestonjz s Rmtzm & Kolal&. :

’ Attorneys for defendants 1 and 2 Messrs, Skamras, Minocheher
& Hiralal, '

Attorneys for. defendant 7 Messrs. Dzlslwt D/’aan]esﬁaia &
Soonderdas.

Attorneys for defendant 8 Messrs Smet/mm, By J;ne & 00

K, ML, Ky
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| 'APPEL'L.ATE CiVI‘L.

Before Mr, Justu:e Batchelor and Mr Jushce Raa. -

1910, BADHABAI, WIFE OF KRISHNAJI RAVJI (omenm; Pmmmx) -
“Octoler 11, - RAMGHANDRA VISHENU. AXD OTHERS (ORIGINAL DEFENDANTS), Rg-:
- * SPONDENTS, AND RAMGHANDRA VISHNU (ORIGINAL DEFENDANT 1,
" ApprrLrant, v. RADHABAY, wirg oF KRISHN’AJI RAVJI (ORIGINAL
PLAIN’I’IFF), RESPONDENT.® . © .

De]fklum Agncultunsts ‘Religf Adt (X vIir Of 1879)——11 gf‘e of an agru-

: culturist—Status—Suit by mortgages to recover possesswn-—l’rayer “for -
- payment -of principal and inferest at certain mte—-.Decree—-—Paymem of .
- prineipatl and interest—Payment of interest at cortain vate 3ill the principal

- s doubled——Contractual relatwn not supersedeol by the decree-—-Redemptzon
/suu—-Accounts L S -

Under the provisions of the Dekkhan Aguculttu‘xsts Rehef Act (XVII of
1879) the wxfe‘ of an agrwnlturlst cannot clmm to be an agncultunst.

¥ Cross Second Appeals N os. 823 und 219 of 1908.
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A decree obtamed by amortgao-ee in the year 1867 to recover pOSSessmn PR [} ( SRS

of the Inorfgaged property set out that the plamtlﬁ (mortgao'ee) Wa-s ‘siing - Ra nn;nu
'_}for possesswn of the mortgaged laud with a prayel * that until possession should = " g - i
. be del:vered over, or until the, mortgage money wag paid off, interest should - RAQ;CHANDBA“
f,be awaxded at the rate of 2 per cent. per mensem, ~“The decee then ordeved . - ’fﬁ;‘ O -

'»,.-that the mortga or *“should pay to the plaintiff {mhortgagee) Rs, 300 and - RAMGHAI\DP-A
m'celest, Rs,27, ii respect of his claim. . Until payment of the moneys, or VISHNU i
- until the prmcxpal is doubled, interest should be paid at the rate of 2 per cent, RADHABAI "'
" per mensem fromr 30th July 1867; and until payment of the moneys the.
" land. mortgaged, Whlch _was agked for in the suif, should be handed over’
_aceording to agreemenb And the defendant should redeem the land' by paying’
the plaintif’s money.” ' ' ’ R ’
‘ Subsequently the mortgagor having bromrht o suit for redemptlon and
accotmts, db was contended -thab the plamtxli’s right to have accounts
-taken from the mortgagee in possesston wa.s lost by reason of the aforesald
-decree, - - - -
- Held, that the terms of the decree did not deprwe the mortvavor of a rlghb
~to accounts. The decres did not sunerseie the contractual re]atmn, but by -
puttmg the mmfgagee into possession merely carried out the terms of the cone
tmct whlch for the rest it preserved and kepi; alive,- There was no foreclosurs
either in fact or in intention, dnd t was in his capa.clty ay mortvagee entitled
-by . the’ contract to p0ssess1on that he was pub mto possessmn by the said
N decree ]
: SECOND Appea.l ‘From the decision of C Boper, District Judge
of Satara,, varying “the decree of D: W. Bha,t Subordmate J udge
of Tasga.um. LT
.~ Buit for redemptlon of morbuarred property and accounts.
The lands in’ dispute originally belono*ed to -one’ Vamnap ’
Govmd ‘who mortdaoed them to hig ‘Greditor Vishnu, Trimbalk -
~Paranjpe for Rs. 300 under a mortgaore deed,. dated the 14th
« July’ 1863 Subsequently both the mortgagor and mortgagee
having died, the mortgagee’s brother, Balkrishna, brought a
' sult No. 797 of 1867, in the Court of the Subordinate ¥ udge of
Tasgaum atfa.msb the mortgeigor’s deow, Lakshmibai alias
Chandrabal, to recover possession of the mortoaved _property.
The plamb i the said suit contained. the followmg prayer :— -
Possessmn of the land described above may be awarded. Unhl “the
" possession of the land is delivered or until the moneys are paid oﬁ interest at -
-the rote of rupees two per cent. per mensem, and (also) interest on the Court’
costs, may.’ be awarded in cash from. the. defendant Lakshmbal alias
Ohandraban
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On the; 28th September 1867 the Court passed o decree eef
follows — '

" The. defendant Vamnap Govmd deceased (xepresented) by ‘his wxdow

Lakshmdm aligs Chandrabai should pay to the plaintiff Balknshna prmclpal,.»
Rs. 800 (three hundred) and: mterest Rs. 27 in respect of his claim. Until the -
payment of the moneys or until the prmclpal is doubled,. interest should be-
.. paid at the. rate of 2 per cent. per mensom from the .30th of ‘July 1887 and.
until paynr-ent of the: moneys the mortgaged land having the above four
boundaries which is asked for in the suit should be handed over accmdmo‘ to
- the agreoment.- And the defendant should redecem the- land by paymfr the.
plaintif’s moneys. The defendant do pay the Court costs mcurred by the-
plamtxﬂ' as detaaled below. = . A , .

Lo
'

Under the said” decree the mortrm«ee having recovered and’_
contmued in possession the nlamtlff Radhabai, the dauo-huer and
heir of the mortgagor Vamnaji Govind, brought the present suit

. “in the Court.of the Subordinate -Tudqe of Taso'a?um aﬂa.mst the 3

mortgagee’s son Ramchandra Vishnu Paranjpe to redeem .and-
“fecover possession of the property in su1t alleging that she was
‘an agriculturist, that the profits of the property. had satisfied
the mortgace debt and that the defendant refused to render her.
a true and proper account of the mortgage tra.nsactron. Ram--
~chandra Vlshnu Pamnjpe was - Jomed as defendant 1, and the
othér defendants, being in possession as tenants under det'endant 1 '
they were joined as defendants 2—5. - SR

Defendant 1 denied the pla,mtxff’s status as an awrleultumst'
and-contended inter alia that the amount due to him under the .
mortgage was Rs. 1;038- 4-11 including Rs. 330, whleh he had to
pay to a prior mortcragee for recovering possesszon

Defendant 2 dld not tender a written sta.tement
Defendant 3 was absent, though duly served

Defendants 4 and 5 stated that they were tenants under de- "_
" fendant 1 and that they would give -up posseeswn on the expzry :
of the perlod of their tenancy. S Lo

s The Subordmate J udge found that the plaznuff was. not an
' agrlcultunst that defendant 1 had recovered Rs.2, 549-4 3asthe .
-~ incomie of the mortgaged property and that nothing was.due’ to'.:

him on account of the mortgage transaction, A deeree Wa,s,,j
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therefore, passed d1rect1ng the plamtxff to recover possessmn» s
; Wlthout paymrr anythmv to” defendant e Rmmnu

_ - On a.ppeal by defendantl the’ D1strxet Judﬂe followmg the Bamcmunm
\‘ rulmgs in’ Navlu . Raghu®, Rambhat v. Ragho Krishna Desh= o™
pamZe@) and Tani* Bagran v. Hari bin Blmwm Dubal®, found Rarcmaxdza

" that det'endant 1 was not’ ha,ble to render an account to the - CV ek
. piamtlﬂ‘ who 'was bound to pay the ‘sum due . under the ,decree I;anAenr
~in Suit No 797 of 1867, exhibit’ 38, before recovering possesswni[
- of the property in suit. . The deeree of the Submdmate Judge
~ was, therefore, * varied by directing the plaintiff 40 . 1ec:over'L

possession .on~ pwyment within two years, of Re 627 to .

defendant L ' : .

“The plemtlff and defendant 1 preferred cross second appenls,
_‘ No 823 and No, 219 of 1908 respectively. * _ e
Nzlkmb% - Atmaram’ for the appellant (plamtlff) in Secondf

: Appeal ‘No. 823. and respondent in Second. Appeal No 219 of-
' \1908 — ‘ :

'Ihere are two pomts in the case -—(l) Whether the’ plmntlﬂ' '
: bemg the wife of an agriculturist, -can claim her -husband’s
status, and (8) whether the decree of 1567 precludes an account
: bemw taken from thé mortgagee in possession. . -

Wlth respect to the first point we submit that the plmnt1ff
L 1s an agrieulturist ~under the terms of the Dekkhan Agricultur<:
*ists™ Rehef Aect, being the wife of a person who is an agri-
-_culturlst - She has got no independent source of income’ to live
* ,upon, “The" wife of -an. agrxcultunst cannot but be an -agri-.
. culburist.. In the eye of the law, the husband nnd wife are‘
: one person

“As regards the second pomt, we submlt that the ﬁrst Court
- took & correct view of ‘the'decree, exhibit 88, In that su1t

the mortgawee merely asked for pbssession to which he ‘was'
. entitled undet the terms of the mortgage bond and the decree
~ gave ib to' him,. The relation that subsisted between ‘the:
N ;mortuacror and mortgagee prior to the decree continued after:

- the decree with thls dlfferencc that under. the. decree “the:
(1) (1884) g Bom 303, . . @ (1892)16 ‘Bom. 606 )
' ’ (3) (1887) 16 Bom, 6a9. S
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. 4 1910, ', "/ mortgagee got possessmn. A mortgadee in. possessmn is hable

- Rapmear - to render account of the. profits to the: mortgagor —-Dattatmya

‘;Rmcnwmu Ravyz Vo Anajz Ramcﬁandraﬂ) 143 Raja. Papamma Rao v, Sri-
<o NBENG Virg Pratapa H.. V. Ramcﬁandm Razu®,' Paiidu . v, 7 at/m(sh
‘Ramonavons -and section 77 of the Transfer ‘of Property Act.'- The cases:.
A.VI:I: wo rehed on by the. lea,rned District Judge are dxstmguxshable.
;,:K_R’_élf}_IAl?Az- ' P ‘P: Khare for the respondent (defenda.nt 1) in Second Appealg
- No. 823 and appellant in Second Appeal No, 219 of- 1908;— ..

" Ona proper construction of the dectee,’ exhlblb 88, 1t; will be

‘ found that the view taken by the lower Court i is'the correct one'.

‘and the mortgagee cannot, after a decres on the mortuao‘e has .

_been ‘passed; be called upon to account, In addition to the -
cases cited in the Judgment of the lower. Court we rely. on-

Tatya Vftﬁojz v. Bapu Bulaji® and the unreported judgment -

i Second Appeal No. 568 of. 1901, 7alabh Kriskna v. Naﬁm

. The last unreported case is on all fours with the present one., " -

" With respect to. our second appeal,’ No 219 of 1908, we'l_,
contend that the lower Court committed an error in not award:
_ing us Rs: 380 which we had to ‘pay to a prior morigagee -
for "recovering - possesswn.‘ sectzon 74 of the Transfer of
A Properby Act. - ’ . =

"BATCHELOR, - J. —-—The plaintiff sued as an aarlculturlst to
redeem a mortﬂage and to recover possessmn of the mortgaged *
property on payment of any sum which the Court might find to .
be still owing to the defendants,  the rep_resentatwes _of the .
. original . moztgagee. “The mortgage was executed in 1863, and
.the sum seéured was Rs. 800. . It was admitted’ thab thef
- morkgagee went into” possessxon in 1867 under the decree of the
'Court and has since remained in possession, = < 2 o

The defendants demed that the plaintift was an a“ﬂcultumsg' :
Wxthm the meaning of the Dekkhan- -Agriculturists’ Rehef Aet;
‘and claimed that Rs. 1,088-4-11 were due on the. mortcaoe,.”‘,
,mcludmg g sum of Rs. 380 which the morto'agee had'ta pay to prior -
,mortmuee before he could go into possession upder tHe decree'flv”
of]867 e o oeerea

0 a8 P2, @ 00939 Bon. 140,

42 "(1596) 19'qu. 249, y ) (1883)7 Borgx, 339'
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The Court of ﬁrst mstance found tha.t the plamtlff was not 1910
~ahagriculturist, and_that, on sccounts taken, the mortgagee had ’m:
ah:eady received Rs. 2,549-4-3 from the rents'and profits of the R:;M‘CQJA’;&DB " |
mortrraged property : it therefore, decreed redemption without - - Vismsy, <
“any further payment, but it made no order for the refund to the BAMCE‘,’mm '
~ plaintiff of the excess payment. : : oo Vi

The defendants appealed - to the District Court where 1(; was RADHM“

held that the plaintiff+was not an agriculturist, and fhat’ the

defendants were relieved of any I!abxhtz to account by reason *
‘of the former decree in:the suit of 1867 The mortgqgee’s\blaim ‘
to the, Rs. 380 was also refused. L e

- Dealing ﬁrsb with the plaintiff’s appeal we have to determme
whether the Court below was wrong (1) in holding that the -
pla,mtlﬁ is not an agrxculturxbt within the Aect, and (2)in holdmg
* that the -plaintiffs right to have accounts taken “from the
‘mortgegee in possession was lost by reason of- the decree’ of 1867."

~"On .the first_point ‘we have no-hesitation in agreeing with the -
'Dlstrxct Judge.. .The sole ground on which the. plaintiff’claims
~ to be an agriculturist is'that she is the wife of an agriculturist; . ’
but that circumstance does not, we thmk constitute her an
agrlcu]turlsb within the meaning of the Act. She does nob earn-
her hvehhood by agricilture, but by being the wife of her.
husband he might” change his occupatlon to-morrow, but she
Would nob be. affected by the change It seems to us that she
‘can no more be called an agriculturist becatse her husband is an
“agriculturist than she could he called an engineer, or & doctor 1f
her husband‘happened to follow one of those professwns oy

- As to the ‘second pomt the decres of 1867 is exhibit 88 in the
“casé. It sets out that' the then- plaintiff; the . mortgagee, was "
" suing for. possession of :the mortgaged land, that is, we- infer- “for
possessmn under the terms of the mortgage bond; and there .
wag- a prayer ‘that; until possession should be dehvered over,’or .
until the mortdage money was paid off,- mterest should “De.
“aw mded at the rate of 2 per cent. per.mensem.’ "The decree then
' orders that the mortgagor -“should pay to the plaintiff (the
_ mortrragee) Rs. 300 and mterest Rs 27,in respecb of his ela1m.
Until payment of the moneys, or’ untll the prmmpa.l 1s doubled
C D=8 - ‘
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mterest should be paxd ab the rate of 2 per cent. petvmensexyn
from 80th July 1867 ; a.nd ‘until - payment of- the moneys the-
land mortgaged, which is asked for in the suit, should be handed -

redeem the land by paying the plamtlﬁs money.” 1t should be

“The queshon is - whether "the ‘terms of this’ decree depnve the

. mortuaoor of a right to accounts in the present suit.

For the respondents reliance i is placed on Naslu v. .Rag/m(!’

' Vand Rambhat v. Ragho Krishns Dishpande®, it ‘being argued
‘that the case of Daffafrayn Ravji v. Anajs ‘Ramehandra®. is
' dxstmgmsha.ble on the precise. ground on which in. the Fuil .
. Bench decision in Zand Bagavan v. Hari® it was distinguished.
~-from Navlu v. Ra/ku, namely, that in Datmtmya %s®. case. the
i decree . simply awarded posseasmn of the mortgaged property,

whereds here, as ‘in Zans Bzzgawm v. Hari, the decree dJrects the-

v_‘payment of a ‘certain sum found fo be due and- enJoms that,
- until that sam is paid, possessron is to“ remam w1th the

mertgwee. . S . , L o

We. think that this contentlon must be conceded and that so
far the present case does fall .outside the ruling in» Datta raya v.
Ana;p(*’) But it still remains to consider whether in other respects

it can be brought within Navlw v. Raghu™ and the cases which-
. "followed that decision and .which are, whether we . agree Wlth
. ‘them or not, binding upon us. o ? S

. We entirely concur in- what was said by Farran, J., in: Z’am

.Bayavan v. Hari as to the manner -in which such'a @ase as this
should- be approached In such a suit, said that learned Judge, -
#all that the Court is at liberty to do is to construe the decree.
in the forxn91 suit, to gscertain its intention from the expréssions,
contmned in- it,- and to gwe effeet to that intention when go*
ascertamed ”  We must, therefore, be guided primarily by the

- actual terms of the pa,rtxcular decree of 1867, and for that reason‘ :

-we have-set them oub in full, Amonv those terms isa pro‘nsxon,

Y u).(1se4; 8 Rom. 303, - e (3) 1636 P. .r p, 237

© () (1892) 16 Bom. 656. . (9 (1887) 16 Bom; 659,
. T o " vy
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for future mterest whlch at once dxstmgulshes thls décree from 010,
~the-décrees consxdeled in the cases cited for the respondents and  Rapmapar-
shows that the relatlon of mortgagor and mortgagee was intend:  puscmivors -
ed to. contmue " The decree, on, its face contemplates. the taking 'Vljﬁgv» .
- T of an account in, ‘the futare to‘ascertain the. .amount of accrued RAMCHANDRA.
anterest due’ to the mortgagee, and, since the remedies between"f’ VISHNU |
“.the. partxes are mutual, that implies that an account be. taken
also of rents and proﬁts debitable to the mortgavee It may be
observed further that,: under the decree, possessmn is.to be"
delivered to the mortgagee accordmo- to -the dgreement,”” that
is, we. ‘understand, according to the mortgage agreement, so that -
. this. provision also negatives the theory that the decree was
-intended to" act as a foreclosure decree -or to extinguish the
contractital relation between the partles This point is made’
still clearet by the order that the mortgagor should, that is, -
should at some future date, redeem the property by paying the-
sum due; and we can only read these words as contempla,tmrr
i future S\nt to redeem on ‘payment of such sum as may then
be found to. be" due. We are, therefore, of .opinion that the
-decree did not supersede the contractual rélation, to employ the
"langnage of West, J., in Navlu v. Raghu®, but by putting the
'mortgagee into poeqessxon merely carried out the terms of- the -
contmct Whlch for the rest ib preserved and kept alive. '

RAZDEABAI.

. There was no. foreclosure either in'fact or in intention, and it ’
“-was in his capaclty as mortgagee, entitled by the contract to
possessmn, that the defendant’s predecessor was pub into - posses- .

" sion by the Court’s decreec. The facts thus resemble. ‘those
_which were before_the Judicial Committee in.8r§ Raja. Papamma
" Rao v. 8r Vira Pmtapa H. V. Ramchandra Razu® where
. their Lordshxps say, in language which appears appropmate to
the. ‘present; suit 1t Tt is sufficient that the morbgagee, .not ‘
bemo' entitled to foréclosure and not asking for it, got a decree "

N Whlch did not purporb to work foreclosure. It purported . to .
" give possession “as’provided in the terms of the bond *...and
dxd not, purport to pub an end to the bond and to the relatlons .
cof mortcragOr and mortgacee altogether. It could, though.f‘

~ (%884) 8 Bom \303 S €] (1896) 19 Ma.d 249
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subJeet to eonectxon on . appeal glve possessmn, and d1d so,,
- The mortgagee thereupon became mortgagee in. possessmn anda
- as such he must submlt to be redeemed.”

" If the above demsxon is in pomt it iy manifest that it cannof. §
be displaced by any ruling of -this Court, and :that’ “would be

sufficient answer to Mr, Khare’s reference to- thevu_nreportod ,caée :
of Valiabh Krishkna v. Natﬁ‘dw, which was decided' ih.,1902._by:f‘

" Sir. Lawrence Jenkms, C. J;, and Batty, J., in. Second- -Appeal:
' ~No 568 of. 1901 “There, moreover, the Court observed ‘that

“fas redempulon could be anly on the terms’ expres,sed in the
“decree, the taking of accounts is beside the question.”’ The

~decree then in question is not now. before us, but we mfer from

~ the words cited that it contained-a clause definitely necratlvmg
" the taking of accounts in future ; in the_ decree Wlth Whlch we:
- are. concerned there is no such provision,’

On these grounds we hold that the Subordmate Judge was.

rlght i allowing accounts to be taken ; and since the mortﬁagor

did- not appeal against the order absolvmg the - mortaa.rree from

' llablhty for any ‘surplus receipts over and above the sum’
" necessary for redemption, we cannot now 1mpose feny furbher«
- liability in that respect. ’

Tt is clear also that the Subordinate J udde was right in allow-.,

" 1110* the mortgagec credit for the Rs. 380 which he “paid to-the .

. p1 ior mortgagees in order to obtain. possessmn Under secbxoﬁ 4
A_of the Transfer of Property Act the mortﬂa"ee Wa,s entlbied to,
: redeem the ea.rher encumbra.nce.

.For these reasons we reverse thedecree of the District. J udge
and ‘restore that of the Subordinate Judge.” The . appellant will”

have. bLis costs throughout in Appea.l No. 823 of 1907, and™ m‘
Appée,l No. 219 of 1908 there will be no order as o costs - '

Dem ee rever.sed
G. n R. N
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