;100

. -Rm’"vii obmn %
. Yanona- - awarded for the usage mentloned in. paragraph 2 of- the’ ple,mt

- possession will be’ awarded subJect only to, the easements exmtmg -
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We therefore, dlsmlss thls appeal Wlth costs conﬁrmmg the
decree with this variation that instead” of possession - bemg .

over-theland i in favour of defendants-as owners of the. northem
premlses‘ :

Decree vaned
6. B. R

AP P.ELLATE cfw IL.

. Before Mr. Justzce Batc/zelor and M e Jusr,'we Rao. v

LISHANDAS'SHIVRAM MARWADI, PLANTIFF, v NAMA '
RAMA VIR, DEFENDANT* .oE

Compramzse—Decree in teyms qfthc comp'romwe—-dpplwaizm far deoree—- ’
Terms of the compromise opposed to low—~Public policy—Instalnients—

quault—_Pagment of whole sum—Dekkhan Agmcultunsts .Relzef Act_
(X VI I of 1879), section 15B clause (2)1‘ LT

A suit brought against an agrxcultunst-defendant to recover money 'by salef

. of mortgaged property was compromised on the terms that thie-defendant shquld‘
. pay the amount in equal annual instalments, and that o'n_ failure to pay any, tw&

* Civil Reference No. 3 of 1910, “ 1 s : —'.' 8

'l' The Dekkhan Agucultunsts Rehef Act (XVII of 1879), seetion 15B Tung. as:
follows —

- (1) The Gouxf. may in its dxscreho nin passmg a decree for redemp‘moxr, foreclosure:
" orsalei in any suit of the descrxptlons mentioned in section 3, clause (y) or clawse (2},
“orin the course of any proceedings under a’decree for redempt.on, foreclosnre or sak
passed in any sich suif, whether before or after this Act’ comes into fofee, direct that
- any amount paya.b!e by. the mortgagor- “under that decree shall be ‘payable in such
instalments, on stich dates and'on such ferms as to the payment of interest, and where
the- mortgagee is in possession, as to the appropriation ‘of the. proﬁts and accountmg,
therefore, as ibthinks it . - <o e St

) 1f a sum payable under any such direction is not paxd when dae, the Com-t
shall éxcepb for reasons to be recorded by it in writing, instead of- taking an order
for the sale of the entire prop erty mortgaged or for foreclosure, order the sale of such
pcmon only of the property oy it may t’nmk neeessary for the reahzatmn\of thab
sum, - T . A T “

t
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mstalments the plauutxff shonld be at hberty to reahse the“whole of the balance’ 1010

.’by sale of the entire mortgaged property through the Co\lrt _The compmmlee m
" was brought before the Court with a view to obtain a deeree in itgterms, . The ..~ Smrveax °
- defendant when examined by th Court agreed to be bound by ity terms whieh™ MABW“" .
_Wers explamed to him.’ The Subordmate Judge, however, felt. doubt as to the N,uu .

validity "of the compromxse and referred ‘for -opinion ‘the following two %’; RauA Vie,
- questlons to'the High Court: (1) ‘whether the campromlse was lawful although -

"1t provided . that § in default of. the payment of two instalments the- plaintiff

'fshould réalize the whole balance due by sale of the antire moxtgaged property, -

- such provision having been opposed to. section 158, clause (3) of the Dekkhan
*Agrrcult\msts Rehef Act, 1879 ; aud (2) whether the Court was bound to pass

‘a decree ona compromxse of this character. B :

_Held, that the ferm 4 that in default of payment of two msta.lmeuts t’he
whole mortgaged' propelty shall he liable to -sale” was contrary to -public -
~pohcy as declared in section _ 15B clauge (2) of the Dekkhan Agriculturists’

" Relief Act, 18797 and that, therefore, it was not competent to the Comt to p'tss
:n decfee which would b6 in confliot with the statutory pxowsmn. :

Hcll, furthel, that the mere fact that the defendant though appmsed of: the P
) terms of the eorapromise agreed to it, did not mvest the Comt w1th Junsdxctxon
“to passa decree to carry out the compromise.’ :

-~

" TaISwWas & c1v11 reference made by T. R. KobWul Subordmute _
: Judore of Talegaon and Sasvad. - e

_ The plamtzﬁ instituted a suit aoramst the defendant who was
B an agmcultumst to recover the money duec on a mortgage executed
by the- Tatter, | Durmg the pendericy of - the suit; the partxes

jvsettled thelr dlﬁ’erences and a.rrxved ab a compromlse, the terms
of Whlch were as follows —_ S - S

: « Defendant should pay Rs. 100 as clalmed and costs and the full fees of the.
) pleader, viz, Rs.10-in the Félgun of Shake 1831 and yearly Rs. 10 in each
future Fdlgun and the instalment should be paid till the whole sum was paid
_off. " If defendant makes- default in payment of any two instalments, plaintift
* should realiz8 the whole sum by sale of the ptopexty descrlbed in the plaint -
. thtough the Cowrt.” . - . - - )
The above comprormse was presented to the Court for a décree
. to be passed in its terms. The defendant was exammed by the
Court and the terms ‘of the compromise were explalned to. him,-
- He then aO'reed to be bound by those terms, -Tle Subordmate
J udg‘e however, felb doubb as to hlS competence to pass & decreo
in-‘terms of the’ coinpromise ; and- referred the followmg two
questmns to the ngh C‘outt for oplmon — S
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2.. 1910, - 118 the above agreement or compromlse lawful which provxdes that in®
. KISHANDAS - defaulb of two instalments the plaintiff ghould realize the whole balance dne
. SurvRaw by sale of tha property it being contrary to the provisions of section 15B (2) of
- MARWADr .

. . the Dekkhan Agnculturxsts Relief "Act, as constxued in Pandkarmath v.

o
- NAwma Shanlcar, 8 Bombay LJR. page 488 ¢
BAMA Vg,

2 Is the above case'to be applied only to deoxoes passed by the Court. 01'. :
also to. compromises oy consent decrees based on compromisgs or io agreements
. filed under seotion 44 of the Dekkhan Agriculturists’ Relief. Act?.

‘On the queshom ‘veferred the opinion of the Subordmate J udge
was in the negative, His reasons for the opmlon were expressed
" as follows: — s S ;. e

¢ The ]ﬂdgment of FARRAN, ¢ J,inL L R 22 Bombay 238 shows that when .
‘4 compromise is brought within the provisions of the Dekkhan Agncul-
turists’ Relief Act it would be governed by that Act. The particular case did -
not fall under the Act. The case in L T. R. 26 Mad. 31 shows th‘at in splbe of
the compromise as_recorded by exhibit 15 the Court will dlsregard the terms.’
g0 far as they are contrary to the Dekkhan Agriculturists’ Relief Act as cons -
~ struedby the Bombay High Courf. So far asn decreo embodxes .unlawful’
. terms of a compromise it is inoperative and will not be enforced.” A Court
would have no jurisdietion” to pass a decroe on a compromise unless it g™
*lawful : O, XXIII r. 8. A Judge disregarding Yhe ruhng of the High Courf
1o which he is subordinate would be acting contrary o law and his decision'of -~
& case would be open to revision by the High Court under section 115:(2):
" 1L, R.25 All. 509 at 523, 524, LL. R. 17 Mad: 410. 1f the above argument
13 correct the compromise bécomes unlawful being opposed to the construotion:
“of seotwn 15B (2) of the Dekkhan Agriculturists’ Relief Act and the Court
) _should not pass a deoree on 1t Rama v. Ramchand, Prmted J udgments, 1894,
' " page 456." Asan argument in favour of supporting the compromise above set
* oub the maxim qmltbet potest rendnciare juri pro se introducto may be relied om,
i-e. anyone may, at his pleasure, renounce the benefit of a stipulation or other ‘
right mtroduced entirely i his own favour. ~ Broom’s. Logal Maxims 7 Eq,
pp- 531'to 537, T, L. R. 27 Bombay, page 10. The only doubt is whether the
ngrmultumsts case would come under the provise to the rale set dut on page.
537, “The maxim is inapplicable if an agriculturist enters into an aoreement
ag the one noted above by which he is deprived of that plotecﬁon t0 Whlch
" by the Dekkhan Agrioulturists’ Rehef Act he iy absolutely. entitled. In .
LT R.26 ‘Bombay 253, r. B., at 258, 259 it is remarked that ‘lookmg ab’ the ;
joixcy of thé Acy'and its avowed intention to.afford relief to fndobted agri-
calturists, we _think that.no obstacle should be placed -in the’ way of makmg
“its remedxes as wide reachmg dy poss1ble. L R ._ A

,Another\argument advanced in favour of the oompromxse s ong- ansmo
" from’ the great hardsh1p and mqonvemence as & resulb of theo I‘uhno‘ m,

N
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SBombay Law Repo'rter Brooms Leval - Maxinis pp.. 140-14SJ It is asked 2 1910. o
-how: many. times is the, decxee ‘to be made absolu‘e, if ibis to b done at each - —W'
time the mstalmenn fally due ?. How are the dxﬁicultles o.f eEectmg a sale do - rvran
reahze an instalment to be got over? - _ - o Manwapr”
The suib falls under sections 3, 4 and 10 of the Dekkhan Agmcultuusts Rehef - N:\u
Act and no appeal lies” from my decree. IE I pass a decree under Order ~HAMA VIR
XXIII, r. 3 in terms of the compnomlse there w111 he no appeal sectlon 95 3), -
Gml Procedure Ccde." . S .

'The ‘feférence was heard by Ba,tchelor and - Rao,,J J.

2? V V@dwmzs (emzcus curme) -

The rule of law contained in saction 15B clause (2) of the
Dekkhan Agmcultumsts Relief Act, 1879, applies only when
the Conrb.passes .a decree after an mves(n@;ainon of the clmm."
1t does not apply to compromise which is. an act of.'the parties, -
- The' whole pohcy of "the'Act is to encourage compromxse by the .
partles and to this end is dlrected the provisions about conmhatxon -
in the Act.~ See Pmyf, v. G’anapah(" :

L 3 Gole (amicus curzae) for the defendant:—

The terms of the compromise in. questlon are in dlrect conﬁmt»
. leth the provisions of section 15B, clause (2). The Court should
nob ﬁurn 2 compromlse into a decree; if it contains any “terms
- opposed ﬁo the provisions of any statute. See also Pandharinath
v, Shankar® ;  Rama - V. Eamcﬁamlm(f‘) ; and Lalﬂ;manswaw :
Nam’u Ve, Ranyamma(“) : : :

- ‘BATCHELOR J. .—-We are obhged to the learned pleadexs who,
have assisted the Court with their arguments: - ' '

Thxs is a- reference by the qubordmate Judge of Taleo‘aon and .
auses ina shit brought by the ass1gnee of a miortgage for: ¢he
‘recovery of the mortgage-m mey due on a sxmp e bond -dated :
-the 18th June 1897, - : : S

The defendanb admltted the morbvaoe-bond and the recelpb'
of the conﬂderatlon. N L _ .. .

The plmntlﬁ' and the. defAnda,nt entered mbo 8’ compromise
Whlch is exh1b1b 1a, and’ Whlch pzowdes that the defendunt‘

L (1910) s4Bom 202 - .- (9 (1804 P.J. w5,
@ (]:903)8B9m.L R, 488 15T 8 (1502) 26 Mad, 31
1778=6 . A -
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~-ghould pay B,s 100 as claxmed a,nd costs, namely, Rs, 10 1n
Fﬁ]gun of Shake 1831 and’ yearly | Rs. 10in. each future. ‘Félgun'-
‘and so on until the whole sum vyas pald off ; if defendant should

K make default in payment of any two 1nstalments, then it was.

prowded that the plaintiff should realize the whole sum by sale
of the entire mortgaged property throuvh the Court. RN

The defendant ‘admitted the assignfnent-deed . produced by
. ‘the plamtlﬁ The parties prayed.for a decree to ‘be passed ,in_
> ‘terms of this compromise, and the defenda.nt .on bemg exammed
by the Court and on the terms of the compromlse belng explam-
-.ed to hlm, agreed to be bound by it. - PR S

Thereupon the learned Subordinate Judge refere to us two

-questlons, ) whether the aforesaid compromiseé is lawful

‘plthough it prov1des that in default of the. payment of two
instalments the plaintiff should realize the whole balance due by
“sale of the ‘entire mortgaged property, such provision being: -

opposed to section 15B, clausg (2) of the Dekkhan Agriculturists’

Relief Act; and (2) whether the Court was bound to pass a decree

. ona compromlse of this character. - . ,
- The Subordinate Judge thought that both questlons should

be answered in the negative, and we are of*the same opinion,- . .

LA comprom1ee is merely an agreement between the partles -
to settle -an existing dispute, and if it is tobe . enforceable m
laW it inust not contam a term opposed to public pohcy, ‘see

f Lakshmanaswami Naidy v. Rangamma®, ~Here -the term
. “that. in- defaulb of payment of . two 1nstalments the ‘whole "

mortaa,ged property shall be liable to sale” is contrary fo publlc

pqlicy, for the public policy upon this pomt is declared in. sectxon

. 158" (2), of ‘the Act which enacts that in such mrcumstances

“not the whole  mortgaged property but only ‘such part of it a8

.may be necessary for the reahzatlon of the overdue 1nstalments

shall be hable to sale. ~ : L
We thmk therefore, that 1t is not competent to the Court to

" pass a- decree which would be'in_conflict with a clesir. provision -

“of'the Statute; and we are supported in this view by the demswn -
1n Rama valqd Rama. D[mv v Ramcband Wlad Fulclmnd(z)

(1) (1902) 26 Mud 3L . (2) (]894) P J. 456.
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\Ve are of opmmn “fhoreover; that the nére faet that the-'--
defendant though epprlsed of the terms of the compromise

‘agreed to 1(; “does not 1nvesb the Courb W1th Jurlsdxctwn to pass

-8 decree to carry ou{: such a compromlse - It - must be observed -
_that the only knowledde which appea'*s to have been brought

“home £6 the defendant is a knowledge ‘'of the terms of the com~ .
i"‘»?pronnse, not & knowledge of his legal position under the speci- .
“.ally “favourable Dekkhan Ag'rxcdlburlsts Relief ‘Act. - That is -
:5"1mporta,nt in connection with section 12 of the Act which deals
" with admissions by the debtor; and requives the Court to be.

»fsatlsﬁed beforé giving effect to such admissions, that they were

‘made with the full -knowledge of the debtor’s legal rights as
against the' credxtor This section and section 18 seém fo us to
indicate that the object of the Act ‘was to place the defendant~

: ;agriculturists interests rather in the hands of the Court for
proteetxon than' to trust them to the ha,nds of the defendant
hlmselt R

* And sectlon 44 may be referred to for gmdanee a8 to the manner _.
j'm which the Court receiving an agreement should serutinize it.

"The sectlon\ declares that before accepting” such an agreement

_the Court must be of opinion that it is a legal and equitable
'aoreement a descnphon which -we think cannot be applied to.
'compromxse which is in’ direct variance With- the provmons of,

~§ect10n_15B 2 of the Act.

<*The 'case’ of Pzrajz V. Ganapatz(” is not in. pomt, for -the
_'"compromxse whlch was there allowed was not- alleged to contam
"_any term in eonfheb with the Statute. : -

- For $hese reasons therefore we answer in the, negatwe both:“

the questmns which have been referred to us..

Ordé;' accardingly.. - .

CRRS
() (1910) 34 Bom, 502,

s . . a
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