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'Chmchwa.d given to Uhlmnm Mahar.LJ by Bhavambal on the day
,tha,b she adopted Nana, Ma,hara_] it could-only. amountto a sale of
. the property. - But,a Hindu father is not competent to sell JOlnh
-.ancestral ‘property to. the detriment of his sons, except for an
;antecedent debt, which had been contracted for a purpose neither:

‘Paxprm - -
P llegal nor immoral. In the present case, there was no debt at

all ; in fact, even if there had been an anteceﬂent debt of Chlmna

: Mahata.], Nana- Maharaj had. ceased 'to he his son lewally hable.

.A“A\"~‘

For these reasons the- decree appealed from- must be confirmed’

- Wlth costs. -
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" APPELLATE CIVIL, -

- .Before Mq. Justtce Bwlcholor and Mr J'cwmc Rao

'RANCHODLAL VANDRAVA’\IDAS PA’I‘VARI AND ANomm (OBIGINAL \f'

« DEFENDANTS), APPELLANTS, v. THE SECRETARY or STATE ron IND"IA
.. 1 COUNCIL (omc-wu. PraNTirrs), RESPONDENTS* s P :

- .E’vwlence dot (I of 1872),  section II5——L'stoppel—Acqmescmce —Botk

" 1s exactly their position in the matter. . . RN

ya: tws cquall 'y eonversant with true state of facts—. Vayuc alleyatz ms-—Reul
cantrovers 3y to be ascertained by the Judge. o SR
" Where partics make vaguo and looso allegations, it is always essenhal to the

" correct determmatlon of the suit that the veal controversy between‘ them shonld

‘bo: ascertairiod by the Judge by questioning thexr legal advxsers as to what

Whem both parties to'a suit are ojually conversa.nt w1th the trae state of
fauts, it is absurd to rcfer to the doctrine: of estoppel ey
In the year 1871 Government gmnted to the defendants’ pledece%sor-m t1tIe

-8 certa.m plot of land situaté at Dbandhuka, The grant expressly stated that o -

strlp of land belonglng to Government was the southern boundary of the p]of;
B0 granted Th:s statemenb _wag 1epeated ina mmtoz’cge-deed executed by the

-
t

o _*mm Appeal No. i60 of 1909,

;,;.

r' PN
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def‘endmts predecessor—m-tltlo to the’ defenda.nts themselves in. the yed.r 1893 1910 b
* In the year 1895 the defendants purchased the sa.xd plot and eneroaehed o the N RANCEOpn AL
.- #rip by. extending their building on it. Therenpon f,he Secretary of State for' | VANDRA:':

_India in Council brought a suit against them to recovet possession of the styip” 'IY ﬁf\?g‘r
:_ after -removing the dofendants’ encroashiment, The suit was brought in- the - U ook
" year 1908, The defendants ploa was that they wére in possession and anjoy- an'n'l;;i PY :

~ mént for'a long time and consequently there was acquiescence and ostoppol on_ . op SraTE -
- the. part of the officers of Government and Dhandhula Mumcxpahty and they -« FOR INDIA
: wighed t0 lemd evldenco to prove their plea. , '

“ Held, that the def‘endants title-deeds haun« brought to thelr knowled«ve the
tltle of the Government. the doetrines of estoppel and acquiescence were'not
apphmbxe, and the sult wag govemed by sixty ye’ns hmltatmn, the Government :

bemga partytozt C ,‘ . o S

Finst Appeal from the decision of Deyaram Gldumal D1str1ct
J udge of Ahmedabad, in original Suit No. 108 of 1908,

© Suit by the Socrebary of State for India in Coundil to' recovex -
poseesszon of a Naveli (small strip of land) 68 feet in longth and
2 feet in bmmdth, ‘for removal of defendants encxoachment and
for a permanont injanetion. - " - o

The whole plot of land mcludm« the Nuveh was ab- -one time
the property, of, Government. A portion of the plob to the, north
-~ of the Naveli was sold by Government to the defendants’ pre-\.‘
deceesor-m-’mtle in the year 1871 and. another portion to the
. south to " one. ‘Dullabh Damodar,. the predecessor-in-title of -
IIaerondas in 1862. The sale-deed. passed by Government to
‘the defendanbe predecessor recited that the Naveli was the
southern ‘boundary of the pmtlon purchased by him from
Government Similarly the Naveli was described as the northern -
(bouniery of the. portion purchaeed by Dallabh Dumodar, “pro-
decessor-of Huryvandas In the year 1893 the defendants’
"pxedeceseor-m title passed a mortgage-deed to the defendants
~which stated that the Naveli was the southern boundary: of the
‘mortoraned property Hary\ andas built a Dharmshdla on the
" site- purch'tsed by him from the said Dullabh "Damodar and one.
;»__Bapu‘p Jagannath was the trustee in  possession of the said
Dharmshila. . The’ defendants purchased their land from their
predecessor m the year-1895 and thereaftor they encroached on
the, Naveli by extending their bmldmrr on 1b. Hence the' suft, .
> whxch Was ﬁled in the year 1908 o
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tho phuntxﬁ’s claxm. Hxs reasons were as iol[ows--—- J

THE INDIA’N LAW REPORTS. [VOL XXXV.

' The defendants seb up thelr ownershlp but the allerfatxonsv;

‘made by them in their-written statements being very vague' and’
“loose, -the- District’ Judge questmned them pleaders to (letermmef;
_the real. point involved in the case and I‘illbed the follomng ;

~ «

;1ssue'——- P T o L E e

IIas the Govemment mtenhomlly caused or pelmxtted defendauts .'md thexr”,’

~ predecessors to Delieve that the land was theus and to act upon such Toelief. P

The Judge found on the said issue in the nedatxve and’ awarded

But whore is the estoppel in - the. caﬂe‘v’ "The Crown makes its meaning . '
quife clear in its grant. It has always been the practice of evéry enhabtened‘

Government when selling land in lots to provids forlight and air and for easy,

. accesss The rules framed under section 214 of the Bombay Lfmd Revenus -
“Code on the subject of building sites contain clear provisions on’ the»subject »

In this particular case Government s0ld two plots and veserved'a spacp 2 feetv
broad between them. Tho defendants’ predecessors wore exprossly - “told so,

_The defendants, if they road the original, .grant, must have soei at once that-

that place wasg reserved and was not included within thoss boundaries, Does :

it Ho in their mouths to say that they attached no lmpmtfmco to their own tzﬂe-’
" deed? Is the Government, after making its meaning quite cloar in the grant,

bound to go on telling evory grantec about the terms of the written grant and E

“about then- mesning ¥° Are ity officers to attend to such minute matners as the

qser of Navelis 2 feot broad by neighbouring house ownersP It is. bccause:"
Goyernment eannot well prevent encroachments o1 such small pleces of land nndg

-hecause their functions are mnltifarious, that the fimitation .period of 60 years -

is allowed to the Crown. Its acquicscence for'a shorter period does- not bar its

‘suit (see 27 Pom. at page 532 where the authorities . are quoted).. .H e
’ defendants pleaded” advevse possession for 59 years, 11 months and 29 days,_’

they would not have succeeded Their possession being not 50 long they have "

.ot set up the plea of adverse possession. But whose™ case would be the harder "
"of the two—that of a than who was aetually in possession for nearly 60 years
~and was then dlspossessed or that of a man who kfew what the- GOVernmentl:

had granted to him encroached -on what was not his own for- about 48 years:

".and being unable to show possessxon for 60 years was*dlspos»,essed?’ The .
. defendants’ plea of estoppel has been put forward only becnuse the lumtatwn ;

' of 60 ye’trs protects the Government . o : o

It has been laid down by the any Councll (s% it W. R. P o 61) bh'xt.:

i the acts of 3 Government officer’ bind the Government only when he is &ctmw'}:

in the discharge of @ certain.duty within tho limits of his authonty, “0r, if he.
exceed that authoiity, when the” Government in fact or in law, directly or by, -
implication ratifies the excess,” Had it been alleged by- the dcfendants that -

. after seemg'the original grant. they hud gotie to the Collector or “the: Com-ri
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. missioner and been told that the gmnt though it reserved the 2 feet meant
- that the 2feeb were the. defendants\ would the Government have heen boun

by such a statement? T doubt very much. ~The Collector or the Co mxssmner :
*would be held, T think, to have exceeded their authority in aseribing a meaning g

to the words of Government which - those words: plainly did not hear at all,
The defondants, however, do not say that any statemant was made to them by~ .

- any of the officers of Government to the offect that the Naveli was the defend-"

‘suts’. It is not even alleged that the Government land- registers of _survey:.
i)eoords were allowed to bo exa,mmed by the defendants or their pzedecessow,
orthat copies wero taken of the entries and .those entries were misleading,.
Had such coples been taken theéy would have been produced with the cloeuments

"put in by the defendants, . c ) o .
R S I * I

Now I thmk thls brief hlstory of the case pxoves that the ﬁf@‘ndants dld
not know theu own mind either when they put i in then written statement or:,
wheit the issues weze fmmed or amended—or even When they came to argue.

the case, There Thas ‘been continual see‘sawmo——“ The land was sold tous

by Government.”

oo The land was - not "sold to us—lt was 1eserved~but Government have '

mtentxomlly permltted us to’ believe that.the land isours and to act “on that
behef.”-? ‘ ‘ T L -
_%The land has been consldex od by Govemment appurtenanb to our tenement ”
¢ Section 115 of the Evidence Act does not apply and we rely upon other fnets
oonsmutmg estoppel section 115 not being exhaustive.” .

Y s

- Thege variols statements hardly indieate a belief even ‘on the defenda.nts
part that Government have misled them to their prejudice. Had they ‘been
veally misled they would have spoken w1t,h no uncelta.m voice on the point.

'l‘here is also another . confuswn in the defendants “mind. The acts and
omxsswns of the Dhandhuka Municipality are not the acts: ‘snd omissions of
.Govemment. Notiee to that Municipality is not notice to Government Notice -
to: Bapup who is merely an attorney of - Government for this suit and who: wa.s
“never an attomey of Government before, is not notice to Government. -

The truth is defend&nts have had the misfortune to be hauled  np. before the
60 years' period and they aro-doing their best fo wriggle out of that unp]easani
sitvation - by means of plea of estoppel Their main complaint really is:
% Why did not the ‘Government stie us earlier” To that the Government
reply: “We bad 60 yoars.™. They charge Government with negligence buf,
they forget t their OWn neghgence in not emmxnmg the ongmal tltle deed

- The defendants appealed L
1) 4. Khare. and M. K. Mehta for, the appella.nts (defendants),
Coyaﬂ, with G, N, Tﬁalsore, for the respondent (plamtxﬂ)
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oo BATCHELOR 3. -—Thxs is an Eppeel agamst a decree made by -

RAXX;_TOBODLAL~ the District Judge-of Ahmedabad in favour of the pla1nt1ff thef :
iyt Secretary of State for India in COuncll ' :

?“T;‘m-. " 'The suit was filéd to recover possession of a ginall strlp of landy':\
.‘SEOEE;ARY . about 68 feck long and about 2 feet broad with a Naveli or’

_'Fg; biﬁ,ﬁ ~ passage which ran between the defendants’ propertles on- the
LT porth and the Dharmshéla, of which one Bapuji Jagannath Wasf
. the trustee in ‘possession; to the south, Althouah the nominal -
" plaintift is thus the Secretary of State for Indla, in Couneil,” theﬂ
real plaintiff who is subst&ntlally interested  in the fate Of the
suit i is Bapuji the trustee in possession of the: Dharmshéla

_ ' The plaintiff claimed to recover possession of thls strip-of land -
after removing from it certain encroachments made on 1t by the
defendants buildings., . : ‘ S

_Great difficulty was expenerced in the Court below i ascex-\
talmng the real ground upon which the defendants sought to
" meet the plaintiff’s case. They-began by settmfr up their own
tltle, then - they abandoned: ‘this ground and in lieu of it relied
_upon cettain allegations as to acquiescence and estoppel  on the
part of the servants of the plaintiff. Their allegations however :
- upon this head wefe so vague and’ Ioose that the -learned District
- Judge found it necessary to question their legal ad\nser a3 to
what exactly his position was in this matber, . .. .~

- ' As this action of the District J udge has been sub;ected to. some
llttle cr1t1c1sm here, we take oceasion to say that in our opinion
that action was not only justifiable but landable, Tt was essential
to the correct determination of this suit, asit. always. is “essential,

- thatthereal controversy between the parties should be ascertained .
by the Iearned Judge. After giving the pleadet time to consider
<his. attitude, the Judge asked him to explain’ cleerly what “he -

" ineant, by saying -that the suit was' barred by estoppel and:. .
_Bequiescence. Exhibit 38 records the. pleader s answer in full "’

,‘ and from it we extract the followmg sentences. ~ ¢ The land § is.’
" not entered in-the. Government- records in any of the- land
reglsters relatmg to the town of Dhandhuka,- Theland has been ‘_
- in our possession and en;oyment for the last. mote than 48. years, -
We built on the land after rece1vm0' perrmsswn from the Mum-
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: crpahty in 1895 All the Government Ofﬁcers at Dhandhuka. '-“'/

187~

lmd"~

are aware of the. fs,ct that we. built at. Dhandhuko. The buxldlno _ Raxonobrat

. was inspected  from tnne to’ tnne -by. Mun1e1pal ‘Officers, ‘when

-t was being erected and they have made reports -to that “effects -

* In various maps made by the order of the Mumclpahty and by,

the orders of the"Revenue Authorltles, the land has been shown'

as ourg, and: the Commissioner and the Government - have also

“decided that they cannot eject us. 'They have not said m those E

“-orders that the land i is ours. 2

Upon consideration .of the pleadmgs supplemented by the-l
statement given - "by “both pleaders from one of which ‘the

fore0'0mg passage is extracted, the learned District J udge came

to’ the conclusion that - the. defendants had made no case . to .

" entitle them to go into evidence inasmuch . as their own titles:

deeds informed them of the fact that’ the ownership of the .

dlsputed strip of land was with the Government.and thé Govern-

~ment  had 60 yeers period of limitation thhm Whlch to '

. assert. its rrghts '

The defendants now appeal here contendmg that the learned,‘
J udge was wrong in shuttmg them-out from the poss1b1hty of -
leadmg evidence and they urge that, whether they are able.or’
not to establish the: prop051t10n for which they "contend, they '
ought ‘abrleast to be prowded with full opportunity of doing’ 50, .

i seems to us, however, that the District Judge was noht in -
the VIeW thh he took of the case, The defendants’ own txtle-\,
deed is exhibit 61, which we have read and which 1n plain

terms sets but that the strip of land in suit is the property of the

Government The defendants must be taken to be acquainted

W1th thelr tutle-deed which is dated 18/ 1, and in consequence to be

“aware that the Government 18 the owner of this land. The samo -
statement, moreover, is ‘made also in exhibit 81, the tltle-deed of
Bapugr, and also in exhibit 29, the mortgave-deed executed in 1898

by the defendants predecessors to the defendants themselves

."With these statements of the Government’s title brought to
the defendants’ knowledae by these deeds, it seems to .us that :

the ground for. mvokmg such doctrines as estoppel and ecqm-
escence is cut a.way from under the, defendants’ feet.
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‘ As’ appears flom the langu&oe of sectlon 1’15 of the’ Ewdence"
Act itself and as was observed by Sir.Charles Farran in- Honapa.
v, Narsapa® ¢ when both parties are equally conversant ‘with .

the true state of the facbs 16 is a.bsurd to refer to the doctrme of‘;
Aeetoppel »o

Reference may also be’ made W1th advantacre to what was ealdj
by the Privy Council in Bent ‘Ram v. Kundan . Lal® - Where"
 their Lordships re(rretted that & loose anid inadeqiate sta.tement ‘
of the ru]e of equity had obtained currency in the lower Courts. -
They go on to explain that “the proposition of. acquiescence it
it were supplemented might possibly be made to apply to the case

* where the owner of land sees another person erecting bmldmgs

upon 1b and knowmg that such other person is under the. mistaken
belief that the land is his own property, purposely. abstains from
-intérference, ‘with the view of claiming the_ building when ib-is
‘erected » '

The same propos1t1ons were also consxdered at Iength by Lord
Cranworth in Ramsden v. Dyson®.. His- Lords}np says “ But b
will be observed that to raise such an equity, two thmgs are
requlred first, that the - person espending the money- su»pposes,
fhnnself to be building on his.own land ; and, secondly, that’ thev

 real owner at the time of the expendlture knows that the land’
" belongs to him andnot to the person expending the money in
- the belief that he is the owner. For if a stranger bmlds or\r
~ my Jand knowing it to bé mine, there is no principle: of equlty

"which would prevent my claiming the land with the_ benefit of
all the expenditure made on it, There would be nothmo' in- my

: conducb active or passwe, making it 1nequ1ta.b1e in me to. assert
- my legal rights”’  And in such a case as we have here, Where

 the: building was done with the knowledge that the land belong-

.ed to another, " there his' Lordship ‘says. of the builder, “He

knew the éxtent of his interest, and it was his folly to expend‘.
~money upon & title which he knew would or might soon -come
to an end.” -

L
\’L

(1) (1898)\23 Bom 408 at 409, ‘ B (2) (1899) 21 All 496 at a_02
. (3) (1865) 18 a,nd LA ¢ 129 at 141. :
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o We are of’ opmmn, as the leamed J udoe below was of opmlon . 910,
“that“ thé case before us-is aptly described  in- the foregoing  RaNcropraw:
;passarres ; in other’words, that 1t is a case where the defendants, ‘Qﬁ’ﬁ; ‘L
,being perfectly aware that the land in'stiit was the “property of . P‘TJ“M
,the Governiment and that they; the defendants, had mo rights. _ Tax .~
‘over it beyond. certam easements encroached upon it in the hope' ) SES“S"T‘;‘T‘};‘T',=‘
‘that their encroachment “apon this small inconspicuous strip of . ~-¥oR ¥is,
Jand mwht escape the notice of the agents of the plaintiff in. the_

ltown of Dhandhuka. In fact it would seem to have escaped‘

their- notice for a period of 13 years, but the Government. have ‘

a perlod of 60 years under the law of 11m1tat10n and there,is no,

“questlon that the suit is in time. ' -

. We. would observe also thab acceptmg the case as- put by the
;defendanbs pleader in the words which we have cited, we think .
‘that’ b makes no case for the admission - of evidénce. The a
"Secretary of State i is in no way concerned with anything whxch
‘may have been done by the Municipality or the officers of the
,"\Iumczpuhty It cannot in the circumstances of this case assist '
;,bhe deiendants if in certain maps of the Revenue Authorities
‘made by thgse Authorities for their own guldance, thls strxp of
tland is maccurately descrlbed ‘ S

JAs t6 the assertion that the Commlssmner a,nd the Governmeutr
have decided that. they cannet -eject. the defendants, that is’
:obv10usly beside: the mark.  For, the Commissioner’s order'
_‘\referred to is exhibit 30 and all that that Officer decided is
‘that the- contendmg partle%, that is to say, Bapuji- and the -
“defendants would be wise to decide their difference by a Civil
_Sit, and in the meanwhile that it was unnecessary for Govern- .
‘ment to fight the babtle of -the Dharmshila, and all ‘that - the
‘Government, .did *was to approve and conﬁrm thls very non-
'commlttal order of the Commlssmner : '

Upon the Whole, therefore, we are of opinion that the case‘
jma,de by the defendants themselves put them out of Court and
that the learned J udcre was right in so deciding and in refusing -
to: allow them' to gnve ev1dence whlch could lead nbwhere and
"‘Serve no useful purpose g '
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We therefore, dlsmlss thls appeal Wlth costs conﬁrmmg the
decree with this variation that instead” of possession - bemg .

over-theland i in favour of defendants-as owners of the. northem
premlses‘ :

Decree vaned
6. B. R

AP P.ELLATE cfw IL.

. Before Mr. Justzce Batc/zelor and M e Jusr,'we Rao. v

LISHANDAS'SHIVRAM MARWADI, PLANTIFF, v NAMA '
RAMA VIR, DEFENDANT* .oE

Compramzse—Decree in teyms qfthc comp'romwe—-dpplwaizm far deoree—- ’
Terms of the compromise opposed to low—~Public policy—Instalnients—

quault—_Pagment of whole sum—Dekkhan Agmcultunsts .Relzef Act_
(X VI I of 1879), section 15B clause (2)1‘ LT

A suit brought against an agrxcultunst-defendant to recover money 'by salef

. of mortgaged property was compromised on the terms that thie-defendant shquld‘
. pay the amount in equal annual instalments, and that o'n_ failure to pay any, tw&

* Civil Reference No. 3 of 1910, “ 1 s : —'.' 8

'l' The Dekkhan Agucultunsts Rehef Act (XVII of 1879), seetion 15B Tung. as:
follows —

- (1) The Gouxf. may in its dxscreho nin passmg a decree for redemp‘moxr, foreclosure:
" orsalei in any suit of the descrxptlons mentioned in section 3, clause (y) or clawse (2},
“orin the course of any proceedings under a’decree for redempt.on, foreclosnre or sak
passed in any sich suif, whether before or after this Act’ comes into fofee, direct that
- any amount paya.b!e by. the mortgagor- “under that decree shall be ‘payable in such
instalments, on stich dates and'on such ferms as to the payment of interest, and where
the- mortgagee is in possession, as to the appropriation ‘of the. proﬁts and accountmg,
therefore, as ibthinks it . - <o e St

) 1f a sum payable under any such direction is not paxd when dae, the Com-t
shall éxcepb for reasons to be recorded by it in writing, instead of- taking an order
for the sale of the entire prop erty mortgaged or for foreclosure, order the sale of such
pcmon only of the property oy it may t’nmk neeessary for the reahzatmn\of thab
sum, - T . A T “

t
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