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APPLLLATE CIVIL

Before ‘M. Jushce Oﬁandavar/'car and M. J'ustwe Heatan

SHRI SITABAM PANDIT alms BAPU MAHARAJ (ORIGINAL DEFEND-" -
ANT), APPELLANP, v. SHRI HARIHAR PANDIT alias BHAU MAHA- o
RAJ AND ommns (ORIGINATL PLAINTIFFS), RESPONDENTS* '

1910,
August 2,

Hmdu Law-—-Adoptwn-Paymmt of money. to adoptwe mdow by fway qf';

" indiscement to her to adopt @ particular boy—Payment is o bride—Glift by
+ adopteein ‘consideration of sum paid by kis natural fatﬁer—-G’zft mvaltd—
Rewcanon of gtﬂ

[P

0, the patural father of N pa,xd a sum bf Rs.(8,000° to B a w1dow, as an .
inducement to her to adopt N,  After the adoption B convéyed by way.of gift
- to ¢ soma lands at Chinchwad and got them transferred to his name: Later.
on, N conveyed in.gift the lands in dispute, which formed part of the propetty )
beIonfrmu to his .4doptw= father, to his natural lrother (the deferdant) in
- conmderatlon of the paymenﬁ of Rs. 8,000 made by C to B in exchange for the
: Jands at Chmchwad and also hav’ing regard to the benefit he had derivod from -
“his. adoption. After the death of N, his sons (the plamttﬁfs) challenged - the
gxft and suerl to. récover posse~smn of the lands from the “defendant :—

“Held, that the tiansactlon amounted to a mere gift which was not, suppmted ‘
by cons1d01a(non “since the payment of Rs, ,OUO to B was vitiated by the.
. fact.that i was in the nature of a bribe and ‘as such was 111e0a1 according to
) Hindu Law'; and even 1f it be rogarded as a debt contracted by C, it could not -
+ bind N, first, because it - was-contracted for an tillegal Purpose, and second}y,
becmse, N had by his adoptlon ceased to be 'S son ab’ the date of his gift
" to the defendantand was under no pious obhgation to sabisfy Os debts,

Held furthar, that even if the deed of gift be regarded as suppoxted by

- mluable conslderahon, it could not.bind the interest of thé plaintiffs, inas-

- much as the property conveyed formed part of the joint ancesfral estabe m
which they took a vested interest by their very birth, N

Held also, that 1f the transaction be regarded as one suppo:ted by valuable
consxdemtxon gn account. of the exchange of lands at Chmchws\d, it counld enly

R amouut to a sale of the property, and even then it was not competent to N to_
sell ]omt ancestral property to the detriment-of his sons, except for an’ a,ni:ecee
dent debt which hadbeen contra.cted fora pulpose, neither illegal nor 1mmor9.l

" Per C’armm —Whéte on- a Hmdus death an adoption is made by his

g wulow, it must be made by ler, w1thout any ‘coersion, fred from any corrupt
" motive, and with an eye soIely to the fitness of tbe boy to be adopted o - fulfil

* the rehgwus and’ secular duties binding on a son, That objest is dikely to be
frust;mted, if- she Is mduced to adopt; a bOy ouh of creed for money and

L . ‘\ . - ‘ . "' * Fmt Appeal No. 169 of 1907. S
P 10783
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B . ;,'_1910. = pecumary beneﬁt to. herself If she i ‘s mduced the . Toney pald o her is &

e . Qum1 bnbe, whlch is condemned by all Smntl writers ag an illegal payment
ng{ﬁ;\;f - - The texts of Hmdu Law showmo' that a glfb onge made cannot be. zesumed -
®, = f itistoa benefactor or to a father, apply only as between the dcnor and the
Hilzlenxtuz’ " donee.and relate to pmperty “which it is competent'fm the donor to: glve ‘away.
- HArraar

-~ Paxpire - They cannot affect the ]omt ancestral estate of a Hindu" and his s6nd, .- Their-
“7L. 77 L rights and‘liabilities ato regulated by special texts dealing with that . estate 3
and such of these special texts as rélate to gxft form exceptmns to the general-

texts on the sub;ect '

APPEAL from the declswn of M. R, Nadkarm, F1rst blass
" - Subordinate Judge a Belgaum,

- Suit to recover possession of certain Ia,nds. :

. “The lands in dispute were. conveyed by way. of glft on the
" "29th March 1888 by one Nana Maharsj. (the father- of plamtlﬂ's) "
- to his natural brother Shri Sitaram Pandxt _(the defendant). .-~ -
The deed- of gift came . to ‘be executed under the, followmg :
¥ ‘cn'cumstanceb. ’
: The Pant Pratlmdhx of Aundh had .a - dauahter by name
"Maxka, whom he was anxious to sottle’ well in hfe He. se!ecbed
.83 a suitable bridegroom for her, one Nana MaharaJ, & man’ in’
- humble circumstances of life, Whom he proposed to- get adopted -
mto a rich family,
. ‘One Bala Maharaj had died in 1886 4, , leaving him’ survi-".
" _ving a widow named Bhavaunibai, and a daughter ‘Maika. The
said Bha,vambal was under the influence of the'Panb Pratlmdhl i
*but to increase his hold on her, he suggested that if she saw her
way. to.adopb Nana Maharsj, he (the Pant Pratlmdhl) would
~"be willing to marry one of his sons to her daughter Taika. . She :
~,consented. ~ About. March-—Aptil 1869, two agreements (exhlblbs
"+ 184 and 185).were entered into between the Pant Pratm1dh1 and
- Bhavambax, ev1dencm0' this arrangement, Later on, ‘two,
~ more afrreements (exhibits 186 and 74) were executed on the.
" ~11th*and the 12th November 1869 respectwely between” Chlmna
--Maharaj (the natural father of Nama Maharaj)- and Bhavumbal,
: "—under Whlch the’ latter agreed to adopt Nana MaharaJ T

Shorbly afterwards, the Pant Pratinidhi’s son Was marned to
» ‘Bhavanibai’s dauuhter kaa and his daunhter Maaka. Was
. marmed to Nana. Mahara)
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As the sald Bhavambm seemed dlsxnehned to make the sald::; 1910,

adoptmn "Chimna “Maharaj as an. inducement pald Jer a.sumof .. . Supy
Rs. 8,000 on thie 19th. April 1879;. and on the 24th: April 1879 B
‘Bhavanibai adopted Nana Maharaj. About the same time Bhava-.~ .. g% -

mbal conveyed as a glft ‘to Chimna MaharaJ some’ Jands situated’ N %ﬁg?_
at Chmchwad yielding an annual i meome of Rs.-188 odd. The'. SR
larids were in the Kolhapur State and, were transferred to the. :
name of Chimna Maharaj. - The latter, however, did ‘not take
possessmn thereof because - he was anxious to get in exchange .
lands in Brmsh territory. : SR W

Chlmna. Mahataj bad another son Shrl Sxtaram Pandlt ((,he._
defendant), who was the natural brother of Nana Maharaj. On
~the 29th March 1888, Nana Maharaj passed a registered deed of *
gxft; in favour of -the defendant; whereby - he conveyed to the -
latter some lands formmg a part of the estate of Bala MaharaJ -
" The consideration -for : the-gift,  as recited in the deed, Wwas. .
natural - Iove and a,ﬁ'ectlon for the younger brother, and -the -
«trouble taken by Chimna Mahara_] in getting him (\ana.
Maharaj) adopted. Nana, Mahara_] died on the 30tk June 1899.

After his death his sons -(the plaintiffs) disputed the glft tothe
defendant and filed, oh the 14th February 1908, a suit against
“him to, recover posgession. of the lands conveyed in gift, alleging’
tha,t they formed part of their joint, ancestral estate, and that the
g:ft; havmg been unauthoritative, illegal and without consxdem--"f
tlon was 1ot bmdmg oh the plamtlﬁ"s. ‘ : a

' The defendant centended in his - written- statement mter almﬂ
that ‘Chimna, Maharaj gave Nana Maharaj in. ndoptmn to".
Bhavambal after many entreaties and at a great expense; that
in conmdemtlon of the benefit thus conferred on him by virtde' of
“the adoption- and also of the return of the lands at Chinchwad y
“the._ ‘lands’ in . dispute were given to him by way of pgift;
and_thab the conmderatwn for the gift having been adequate and
lawfql the gift Was va.hd and bmdmg on the plmntlffs.

The Subordmate T udge found that the deed of gifh rehed on -
by the defendant was gennine and proved to have been passed:
by Nana MaharaJ. He held however, that 1b Was not bmdmgf
‘on the plamtlﬁ'. a "
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. 1910 - The defendant appealed to the ngh Court
N s&ﬁi“ . G. 8 Rao,. for the appelhnt relied on eectlon 27, clause 2 of the
" Panprr, Indmn Contract Acb 1872 and. the M1takshara, Ghapter
- ‘&’;'m‘ sechon 1, placltum 28, N
-,_Hmmm
~ PANDIT..; Jay /akar with M. R. Bodas,” tor 1espondents ‘Nos, 1—4,” cxted

- Mitakshara, ChapterI section 1, ,, placits 27, 28; Vyavaham
Mayukha, Chapter I, section 1; placltum 5; Stokes, bha‘pter I
" section T, placitum 27; Backoo Hurhsondas V. Mankorebas® ;.
Rayakkal ~v. Sulbanna® ; Kamakshi * dmmal v. C ﬁa,érapmz J
> Chettiar®; W. B, Thomson v. Jekangir Hormas;z(“) Jxacﬁaﬂ V.
Udumpumiﬁala(f") Madhavrao Moreshvar v, Kaslztbaz(") '

 C. 4. Rele, for D. 7. Belvz, for reepondent No., 3.

G’ 8. Ra’o, in reply, rel:'erred to bolebrool{es Dmest Volume
11, page 174 ; Ghose’s Hindu Law, 2nd Edn " pages 7 36, 746

¢

(;HANDAVARKAR, J.:~—The appellant is the son of Chlmna
Mahaxaj, deceased, and ‘the ' réspondents” are the 'sons of Nana

" Maharaj, also deceased. This Nana Maharaj was the natural
"« born son 'of Chimna Maharag but was given in - adoptlon on the
24th of April 1879, to Bhavanibai, widow of one Bala M aharaJ.
Nana Maharaj made & gift of certain lahds, belonrrmg to him’
-ig virtue of the adoption, to the appellant on the 20th: of March

' 1888, " The respondents brought the suit, which has led to this,
appeal, to recover pessession of those lands, on the ground. that:

.~ they “were part of the joint ancestral property. of their- father
and - themselves of which it was not competent for the father to.
~make a gift. The claim was resisted by the appellant- on the
" ground ‘that the gift had been made in consudera.tmn of the
Denefit conferred on Nana Maharaj by the. fact of his ha.vmg

" been rr1ven in adoption by -Chimna Maharaj, father of the
‘appellant, into the family, to which the lands belonged, and
also’ of the trouble which the said Chimna. Mahara] ‘had to
~undergo and the expenses he had to incur in pershadmg Bhavani-
bau to make the adoptlon by mvmw her Rs. 8, 000 The Subord1-

- (1907) 31 Bom, 373 -; “@ (1866)35 H.C. (o c .f ) 66
~(2) (1892) 16 Mad! €4, ) (1905) 29 Mad,-68:*
* () (1907) 80 Mad. 452, - © ®) (1909) 84 Bom, 287, L
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) nabo Judne, Who trxed the: sult dlsbeheved the story as to the' 1 ‘1920,
“troubls and the expenses, and held that even if jhe story were v Simr

~rue; the consideration for the deed of gift in dxspute was. opposed v SImARAN, -

) . PA\DI’L‘
,'»to pubhc pohcy. He, accordxngly, allowed the claim, ' §oog.

' " Certain facts in the case relating to the a,dopblon are admlt-'f . '.‘%ﬁlnﬁn -
ted by -both parbles. The Pant Pratmldhl of Aundh had a° )
: daucrhter whom' he was anxious to give in marriage to Nana-
;Maha,raj But as this Nana Maharaj belonged to a-poor family, -
7~:the Pant conceived the idea of arranging for his adoption into
f-tbe more well-to-do famlly of the deceased Bala Maha,raJ, whose
- widow Bhavanibai was under his (the Pant’s) influence. In the
“,;months of Maich and _April 1869, an. arrangement, evidenced
- by exhibits 184 and 185 was arrived ab to that effect between .
5 the Pant and Bhavanibai. In the month of November-of the
‘ same “year, mutual adreements (exb1b1ts 74 and .186) -passed
5 between her and thmna Maharaj that the former should take. |
: and the: latter give in adoption his son, Nana Maharaj. The -
arnage of -Nana Maharaj with the Pant’s daughter followed_'
_soon.” after the arrandement and agreements of 1869 ; neverthe- -
less| the adoptmn 1tse1t was delayed for ten- years and took place
so Ia.(;e as the 24th of Apnl 1879 ‘ '

The cause of - thig long delay is accounted f01 by each party
\accordlno' to ‘his own version, The appellant’s case is. that .
Bha.vambax procrastmated "because she 'wanted money from
Chzmna Maharag before making the- adoptlon, and the 1atter,'_‘
\Who was poor, had to borrow and give her Rs, 18,000 and
Rs. 1, ;000 to her Kérkins to induce her to adopt his son.. On
the other hand; the respondents’ version is that it was not Bha--:

?‘vambm bup Chimna Maharaj,” who was the cause of the delay
~ 'They allege that- he asked - from time ' to time for the fuIﬁIment'
~ of some condxtlons before he would give his son in adoptmn and ;.
that it was onlyafter all hzs candzblons had been agreed to thatr L
fhe gave theboy. - - .0 : : et

" The Subozdmate Judge has dlsbeheved the verslon of the .
;appellant but on orounds which,-we think, are not satlsfactory
-The sﬁory is supported by the evidence of four witnesses (exhibits . ":
;57 64 131 a.nd 127), Who all depose that Bhavambal recewed'
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R © 1910, - Rs 8 000 from Chlmna‘y”\lahwmj as a motwe f01 adophnfr his -
's.-'-sfriféf« . Further, ‘the appellant has: ‘produced. & receipt; dated the.
- "PaNpIr - 19th‘of April 1879, purporting to have been passed by Bhavani-
ot  bai to Chimna Maharaj acknowledging. the recéipt of Rs." 8,000,

L "%i?:?ﬁn The bubordmate "Judge thinks that the attestations on the recexpt
S " and jts Wntmg are fabricated, and he hag arnved at that con:-
- clusion. by comparing the -handwriting on the receipt w1th the}ﬁ
- handwriting admittedly genuine of other documents pub’in. for
-comparison. “Weare unable to agree with the Subordinate Judge"
~-after a careful exammatmn of the handwntmgs “1n ofr opml.on,‘-v
_-the receipt is a. genuine document. “What’ appears to have
‘mainly influenced the SuberdinateJudge in disbelieving the”
appellant’s story as to the payment of Rs: 8, 000 by’ Chimha
. “Maharaj to Bhavanibai is that-the latter was under the “thumb -
* and influence . of the Pant’ Pratinidhi of Aundh and that there-
fore “ it appears quite unworthy of relidnce that she had a‘sor did-
pecuniary motive set up by the defendant and. testlﬁed to Ly hIS ’
Wltnesses Nos. 56, 57, 61, 63, 64, 127 137 to screw - outf‘
. Ra.- 8, ,000 from Chimna Maham; for her adoption of N ana.
- Maharaj.”’.” This view of the probabilities of the story overlooks;
-the dctual situation of the partles conicerned during the period to-
“ which the story as to Rs. 8,000 relates Tt is mdeed true that the"
person. who .was most anxious that Bhavanibai’ should .adopt
Nana Maharaj was the Pant Pratinidhi of Aundh, - He Wanted;i
to’ give his daughter in marriage’ to the boy, but as the boy’ s
" _father was,.comparatively spea.kmg, poor, he hit upon ‘the idea
- of adoptlon He agreed to the marriage of Bha,vambal s daughter”
) Wlth his own son. The Pant was, therefore, able to induce heri
to’ adopt Nand ‘Maharaj. So far it 1may. be allowed that she was:
-under what the Subordinate Judge calls “ thie thumb‘ and: influ--
* ence’* of the Pant. But the situation chano-ed a.fter ‘she ‘had_
< agreed to adopt and atter in conaequence of her a(rreemenﬁ theﬂ“
* Pant had given his dau ghter in mariTage to Nana Maham_} , the boy’

' to'be"adopted, and after the Pant’s son had married her daughter '
She was then in a position to hold her own and dictate-her own-
. terms. “The Pant’s necessity had become all the greater to see}~=
the adoptxon put-through, because his daughter had: become the.
- boy s - wife,- No such necess1ty ex1sted to- ma.ke Bha.vambal.
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":anxmus in- the matter The adophon, 1f made, would have,_ o

"deprived her.of her" WldOW Ly esbate in-her- husband’s property‘

“and she would ha,ve re]egabed herself by her own'-act to the .

:-posmon of a wonian entltled to no  more than mamtena,nce outl

“of the estate ; she had agréed to adopt, to obhge the Pant; and -

it ' was only ‘natural- that, when the. Pant’s daughter had been

“married” to thé -boy, and the adoptwn had become to him &

;matter of urgent necessity, she should ‘take advantage of the
"'mtuatlon and delav the adoption till something was. given to«'
":'compensate her for the sacrifices she would: have. to ‘make, in -

ipomt of her own ownership dver her husband’s property, by '

“thé adopblon. There is, therefore, nothing improbable in the

fstory that she would not adopt unless and until she had recexved -

“some pecuniary ‘compensation for the loss of her position in"

_consequencs of-the adoption. And that such mush have been the

case is proved. by the evidence of an ummpeaehable ‘document,
.to which the Subordinate Judge seems to have pald no attention
3 and agamst the geniiineness of which nothing has been urged.

‘In a latter (exhxbxt 143),-dated the 2nd of March 1879, Chimna

o

_Maharaj wrote to Gopal- Naik, a Kdibhdri of the Pant Prati:
- 'mdhl, that Bhavanibai had agreed to adopt apother man by -

taking from Jhim Rs. 15,000, In that letter Chimna. Maharaj

~asked What Was the -use of his trying to-eollech money “ for

nothing,” if ‘the lady" had changed her mind: ~ And he réquested

'“,Gopal Na1k $to ‘make armngement% for getting- only Nana _

MahuraJ to be adopted.””  There is a letter=(exhibit 183) from'a

[xa’u:bhén of .the-Pant Pratinidhi of Aundh to. -Bhavanibai, -

j’,wnhen in Apnl 1879 in which the writer explains to her why.

. the’ Pant was anxious to see the adoption hastened.” :He says

‘_'th'ati ‘the Pavt’s sole objece is to see his son-in-law (Nana Mahia-

“1aj) and--his- daughter (Nana. Maharaj’s - wife) happy. The

. writer continues: - “There is nothing. else -in this: And ‘my
,- inaster has been- exertmg himself for about 10 years to carry

~ out this- object,”” He-refers to a letter of _request fo-her. and o~

__his master’s angry letters to him. This letter also shows that
Bhavambal was reluctant o adopt’and. had to be persua.ded

~Ibis. true that there is'no mention in the deed’ of gift, executed
\by Nana. "\é[ahara‘] in favour of the appellant -of the paymenb':

~

1910,

-Smnr .
" SITARAM ;
~PANDIP . -

Smu, : '_.»
HARINAR
PavDIT,
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1910 Qf Rs. 8000 to Bhavambal by Chmma Maharaj as an mduce- :

 Smrr . ment to make, the adoptlon., The . omission. is easily accounted
Slf:ff,nD:TM - for, if due reégard be had "to the position of the parties .and the
E e ‘nature, of the act of payment from the somal _point of- view.

HAPIHAR . Bhavanibai was the widow .of-a respectable and well to-do man ; ;-
Pamprn Nana Maharaj -had been adopted by her ; and for him to. 2y in
. the deed that his natural father had given him in adoptlon by‘<"

“bribing his ao.optne ‘mother, and tBat she had taken® him in-

adoption, not because she had'liked him, but because she had -

. been bribed, would have been to cast odium. pubholy on.and *

- lower. h1mself her, ‘and his natural father, * Therefore he seefns .

“to ‘have contented himself with the bare recjtal in the ‘deed of

. gift (exhibit 55) that his natural father had.“ exerted hlmse‘lf-'.f
‘grently in the matter of giving * him i in’ adoptlon ' )

It has been strenuously contended before us for the respond-"
ents that the.fact that Chimna Maharaj had insisted upon certain -
conditions and delayed the adoption makes it highly improbable
that the long. delay.of ten years was due t6 any. unwﬂhngness_-,
on the part of Bhavaniboi. That Chimna Maharaj" did ask for ;-
certain conditions and that some time was oceupied by ne(rotla-.

* tions in respect of them is proved by some letters produced in -
‘the case, Ome of those conditions related to the Gurbhadhana'*.
or marriage ‘consummation ceremony of Nana. ‘Maharaj’s wife.
. Chimifa Maharaj wanted money for it and he was paid by | the
- Pant Pratinidhi of Aundh. There is nothing o show that the“"
money was Pald to him for his personal benefit or that it came
-from. Bhavanibai, The presumption’ is that.it was for Nana,
MaharaJ s wife, Bhavambal had arrreed to take-him i in adop-'v
- tion ; it was on the faith of that aoreement that the Pant had -
y given his daughter in marrmrre to Nana Maharaj, the glrl had»{‘
come from a Chief’s family ; and shé was to be the" dauvhter -ine- -
law of Bhavanlbal. All religious and social aspects of the:case
_’requlred that ‘her consummation ceremony.should take " plaice
. with proper regard for her position’ and her father’s and also
that of Bhavanibai, If -the latfer bad refused.to dq her duty ;
) by the girl on-such an occasion consistently with hér aorreement'\ .
to adopt and-the name and- position -of her- deceased” husband‘
. Chimna Maharaj would haye suffered ii. the esteem of his "soéiet&;

LR
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for havmg allowed hlmself and his son to be freated so 1nd1ﬁ'er- - - "1-9}5-
ently by Bhavanibai. “The fact -that Bhavanibai dxd not . pay. BmRr

but that the Pant paid shows that the former was not ready to - Sﬁ‘;ﬁ‘::
hasten the ndoptlon. Asto the other conditions insisted upon ;‘- ;S;’m

- by Cb:mna Maharaj, t.hey all velated to securing: "the property Hmmm

~.in the adoptlve family to Nana Maharaj (see exhibit 108 and AND"', .f
< -exhibit 114). = Such.a condmon would ‘not have been made if
«bhavambm had raised ‘no dispute and tried "to have some hold

't on the property for herself even after adoptlon. S

The fact that Ohnnna Ma.hftraj delayed the adoptlon for some
tune because Bhavanibai would not agree _to certain condltlons
“ig nob- only ot inconsistent with but renders highly_probablé
the fact that Bhavanibai . delayed” beeause she wanted, some-.
thlno - for herself before .adopting. If she was all along
willing and. ready, where was the occasion for Chimna MahamJ

\tb make'certain conditions and f6r -the time occupied  in settling
. them” through the Pant "Pratinidhi and his.Kdrbhdri? That
--shows that there was some reluctance on the, part of Bhavanibai,
Chxmnn. Maharaj was to gain cverythmo' by ‘the adoption’;
Bhavanlbm was' to lose almostall from the material point of
- vwwr And- 14: is mcredﬂo]e that the adoptlon would have been
delayed for S0 many as tan years, - if all the while, Bhavanibai
-' Was anxwus to adopb,

On the whole @f the evidence and thé probablhtles, then, wo
have arrived at the conelusion ‘that Chimna Maharaj. did Pay.
:Rs.’8,000 to Bhavanibai as an mducement to adopt his son.’

' ‘We are not satisfied, however, with the evidence adduced by
* {he appellant to .show that the sum of Rs. 13,000, due :from the -
~-husband oﬂBhavanxbal to the Pant‘ Pratinidhi of Aundh on-s
mortgaae, was. remitted by the latter owing . to. the. friendly
intercession.and at the request of Chlmna. Mgharaj. * That the -
debt was wiped oub and the mortgage redeemed without pay--
ment. is proved The respondents’ mukltinr (exh1b1t182) admity
Bub he. stakes that the Pant extinguished the debt, because .
Nana, Maharaj had refused to send his wife (the Pant’s dz}ughter)
' to the thread ceremony of her brother unless the mortgage was -
returned to hun. Thls seems hwhly pxobable. The remission
B 1773—-4 ’ s
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519104 - took place after Bha.vambal s death And the Pant- must have .
U SmRrc remltted the debt mainly be"ause the ‘debtor was hxs own' Son-.
f‘Sglg‘;x’g “ in.law,- The story. that the debt was remitted ab the request. of
S e Chimna Maharaj stands unon ‘the mterested and uncorroborated
... 8HRL: -
- HARIIAR teshmony of the appellant
. Pawprn. |
I "1t is also the appellant’s case that before, ‘his ndoptxon Nana.

Mahara] had promistd to Chimna Maharaj ‘that -after adoptlon’
* he would grant to the Iatter in perpetuity lands weldmg an;
- annual income of Rs. 1,000. “This is deposed to by the dppellant
(extiibit- 281), and_ by his mother (exhibit 127) Both of them
say that the promise was made in writing “ for. the tloub!e and.
- expense of the’ work of aduption.” The- ertben agreement ig
not produced, and the deed of gift makes no ‘reference to:it,
- There are some other witnesses who spoeale to the _promise “and’
Cit s qouoht to be proved also by certain letters' purpoﬂun« to be
those of Nana Maharaj, ° ‘Even if there was. such an agréement,
it is not shown to be supported by any consideration ; and even,
if 1% Were “supported by consideration, it was 1llecml because it
. was made- 'by Nana Maharaj as an’ expectant heu w1th reference‘
to plopelty -which he ﬁope{l to get after his. adoptton by Bhswam--
"Dai, Such an agrecment is invalid and inoperative accordmo-
to Hindu .Lew: Sham Sunder. Lal v. Acchan Kunwar®, zmd see
‘ Sumswddm v. Abdul -Husein @, where other decisions’, to. tho
same eoffect are cited. In any case, Nana Mahmag s promise
canfiot render the deed of gift vahd, if it is inv ahd on. other
arounds :

The appellanb also pleads that the lands conveyed by the deed

‘of gift (éxhibit. 55) were given to him by Nana Maharaj in
exchange for the lands ab Chinchwad, situate in the ‘Native

" State of Kolhapur, and yielding. an annual i income of Rs. 188 odd, -
. which Bhavanibai had granted by a deed (exh1b1t 62) to Chlmna
Mahara; on the day of the adoptlon Chimna Mahma_] was nob

" satisfied with the grant and desired mstead lands mtuate in -
Bntxsh temtory He never took posseeswn oif the lands’ ab.-
Chmchwad ‘But the grant had been i'ollowcd by dueetxons to -

: the vﬂlacre ofﬁcers that they should recowmce hlm as ownor,i

.~

(1) (1898) 25 L A. 183 at p 189. @ (1906) 51 Bom. ]65, a.t r ,:I 74,
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enter the khata in h.s name, and allow hlm to approprmte the

“rents and “profits. There" is 1o méntion of the' exchange in the -
~ deéd - of gift - -(exhibit 55) "but, the probabilities are ‘strongly in-
favour of the appellant’s case on this pOmt. .

The ‘established facts, then relating’ to the deed of glft which .

1s in’ dispute in this case, are shortly these, After she had
" botind - herself by an aﬂreement to adopt Nana Maharaj, ©
Bhavambal refused to carry it out unless she was pa,ld a sum-ji
of money. Nana M&harag s natural father, Chimna Mahaxag,

-paid Rs: 8, 000 as an mducement to her to adopt his son. “Then
the- adop{non took - place, and Chimna, Maharaj, bemg poor,
obt;amed Jands -ab ‘Chinchwad, yleldmo' an annual income-of

Rs. 188 odd for parting with his son. In consideration.of the
payment of Rs. 8,000 to Bhavanibai and in exchange for the ;
lands ‘at Chinchwad, and also having regard to the benefit ke
had demved from the act of his natural father in giving Him in .

adoptlon into’ a well-to-do famﬂy, Nana Maha.ra.] conveyed by’

way of gift the, lands in the deed (exhibit 55) to the appellant,

hIS natural brother..

~

Thq tmnsactlon, under these cxrcumstances, amounts to a merc

“‘1ft It was urged before us that it was supported by

cons1dela.t10n, because of the payment of Rs, 8,000 made by.
Chimna MaharaJ to Bhavanibai for the benefit of Nana Maliaraj,
that is to say, to induce her to adopt the latter as her son. - The >

amounb it is said, was paid by Chimna Mahara_] by bortowm
Nana. Maharaj was then still the son of Chimna Mahamg and as
such 1t Was ‘his pxous du‘oy to pay his father s debt

Bub the payment to Bavanibai was v1tmted by the fact that it

was in' the nature of & bribe and. as such was illegal, according :

to Hmdu La.w

| ". When ‘a Hmdu gives his. boy in adoptlon, his-act is, accordmg'-

“to- the Hindu Shastras; in the nature of asacred gift, voluntarily

‘made.. It is on tha.t aceount that Manu reqmres the gift to be .

"f “ conﬁtmed by pouring.water o [Vyavahar Mayukha, Mandlik’s

- Edition, page 50). - ‘A daughter given in marnage, which is called -
‘ fcanyadana, and a son ywen in adoptlon, Whlch is ca,lled zmtmdana, .

19
010,77
Smir..
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: 1910- ;-‘stand in thls respect on. the same footln ‘Both are rnftq for~
O SmRr . rehglous and “secular. purposes Both -acts - are : _attended. by'
Brramay -

- Paxomw - rehgmus ceremomes, both require . gmny and laking.- . ‘A boyw
s;é: . is adopted by _a sonless Hindu for perpetuatmrr his line, paymnrx

}Il)ﬁgﬁn o "off his ducs to- his ancestors, keepmor up his name;, and securing .
, '+ for him. and his ancestors'a place in heaven.. " These ;are sagred.
- purposés, according to the Hindu Shastras. It is not by the'_
- mere birth and existence of a son that'. these purposes -are
- fulfilled. . As VJ_]naneshwma points out in the Mitakshara,- in the "
. chapter on ¢ thuals,” ‘the son must be * Well—behaved - of
_ good quahtles, That applies to the adopted son equally, becausef
he takes the placc of a born son ; and he has to be 4 reﬂectlon ”‘
- of the latter. Where -on a Hindu’s death thie adoptlon is ma.de -
by his widow,_ it. must ‘be made by her, w1thout any coerclon, “
“free from any corrupt motive, and with an eye solely to 13heE
fitness of the boy to be adopted to fulfil the rehmous and secular;
" duties. bmdmg on a son, That ob;ecfz is hkely to.be. trustra.ted ’
if’ she is induced to: adopt ‘& boy-out of o'reed for money and;
v pecumary benefit to herself. If she is so- “induced, . the -
. money paid to her is a bribe, which is condemned by all, Smmtzf
. writers as an- Jlletral payment, Narada, for 1nstance, says that :
what has ‘besn given ‘as a bribe is “declared” as’ not given '
(or vmd) »_ " And he lays down that® uttocha (or brlbe), which is
- promised to -be given for the accomphshment ofany obJecb i
. should ‘not be given, even if that object be accomphshed But if"
© ibhas already been actually given, it should be restored by force, :
.and ‘a fine equal to eleven times (its value) should be mﬂlcted:
accordmrr to the followers of Garga.” [The Vyava.hara Mayukha,
Mandllk’s Edition, pages 128 and 124.] ', Vijnaneshwara in his
: chapter on “the Resumptior . of Gifts’ ” in -the Mitaksham ‘
quiotes N arada to the samo eﬁect and defines.-a % brxbe”:
(wtlcocﬁa) to mean “something pmd t0 a person bound | to do anA
" act with the object of removing, an obstacle to the’ performa.nce :
- of his duty,” Judged by :this definition, the: paymicnt: of:
- Rs.8,000 to Bhavanlbal was a bribe. - At'the date of the payment
~_ she. had already bound- herself to adop’o Nana MahumJ ; and the: ‘A
payment was- made to induce her to do what she had a,lready
- been under an bbhguhon to performx o
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The payment of Rs 8, 000 1llega1 in 1ts mceptlon, may have - -~ 1010,
been made " by: Chxmna ‘Maharaj after. borrOng ‘the amount = Bumr -
from third part1es. But: even regarded as a, debt contracted by %lfﬁfru 3
hlm, it could\ ot bind his sons; because it was contracted for an - ‘ sﬁi‘; -
1llegal purpose, which - was its payment as a bribe. Fmther, ' 1})11:‘11)31;3__
"Nana- MabaraJ by his adoption had ceased to be Chirna ‘Wahareg CH
“son’ ab the daté of his gift to the appellant and was, under no-

plous obho atlon to-satisfy, Chimna Mahara; s debte,

Nana. Maherzg’s deed of gift Was, 1t is urged supported by
Valnable consideration, because it was to his natural brother out
~‘of "loye and affection, in consideration of the benefitconferred by
- his natural father by giving him in adoptlon, and in exchange

> for the lands at Chinchwad. But the question” is whether such
‘a deed relatmw to join} ancestral property binds the sons- of its
executant (who, f\ccordmg to Hindu Law, took a vested interest
in it by birth, A Hindu father is not competent to make a gift”
-of such property, if it is immoveable and is joinb ancestral estate:
Cltmg certain texts, VlJnaneshwara says that the passanres -
‘quoted by him-¢ forbid a ‘gift of immoveable property through

-~ favour ; they both . relate to immoveables which have. descended -

“from the. pa.tema.l nrra.ndfather. ' [The Mlt Ch I sec. 1, -
pl 21] ' '

Certam boxts of Hindu Law have been rehed upon by M. Rao,
for the eppellent showing that a'gift once made cannot be resum-
‘ed, if itis to.“a benefactm,” (Colebrooke’s Dig., Vo] I, p. 449),
ortoa father, (Ghose s Hindu Law (2nd Edn.), p. 736 and p. 748), ",
These texts’apply as between the donor and the donee and relute .
to, property, which it was competent for the. donor to give away,
They cannot affect the joint' ancestral ostate of a Hindiat and
his sons. - Their rightsand ha,bxhtles are “governed by ‘special -
texts dealmrr w1th tha.t estate ; ;. and such of these special texts .
‘as: relete to gxfts form exceptlons to the «eneml texts on the :
sub,]ect.. _

_If the transactmn ev1denced by the deed (exhibit 55) is to be'
reuerded as one supported by valuable conmderetmn on account
of the exchanrre of la.nds conveyed by 1t for the la.nds at

o
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'Chmchwa.d given to Uhlmnm Mahar.LJ by Bhavambal on the day
,tha,b she adopted Nana, Ma,hara_] it could-only. amountto a sale of
. the property. - But,a Hindu father is not competent to sell JOlnh
-.ancestral ‘property to. the detriment of his sons, except for an
;antecedent debt, which had been contracted for a purpose neither:

‘Paxprm - -
P llegal nor immoral. In the present case, there was no debt at

all ; in fact, even if there had been an anteceﬂent debt of Chlmna

: Mahata.], Nana- Maharaj had. ceased 'to he his son lewally hable.

.A“A\"~‘

For these reasons the- decree appealed from- must be confirmed’

- Wlth costs. -

.- 19107
. Seplember _27.

HEATON, ,J 1 éo'ncurl

Decree conﬁrmecl
B BB

" APPELLATE CIVIL, -

- .Before Mq. Justtce Bwlcholor and Mr J'cwmc Rao

'RANCHODLAL VANDRAVA’\IDAS PA’I‘VARI AND ANomm (OBIGINAL \f'

« DEFENDANTS), APPELLANTS, v. THE SECRETARY or STATE ron IND"IA
.. 1 COUNCIL (omc-wu. PraNTirrs), RESPONDENTS* s P :

- .E’vwlence dot (I of 1872),  section II5——L'stoppel—Acqmescmce —Botk

" 1s exactly their position in the matter. . . RN

ya: tws cquall 'y eonversant with true state of facts—. Vayuc alleyatz ms-—Reul
cantrovers 3y to be ascertained by the Judge. o SR
" Where partics make vaguo and looso allegations, it is always essenhal to the

" correct determmatlon of the suit that the veal controversy between‘ them shonld

‘bo: ascertairiod by the Judge by questioning thexr legal advxsers as to what

Whem both parties to'a suit are ojually conversa.nt w1th the trae state of
fauts, it is absurd to rcfer to the doctrine: of estoppel ey
In the year 1871 Government gmnted to the defendants’ pledece%sor-m t1tIe

-8 certa.m plot of land situaté at Dbandhuka, The grant expressly stated that o -

strlp of land belonglng to Government was the southern boundary of the p]of;
B0 granted Th:s statemenb _wag 1epeated ina mmtoz’cge-deed executed by the

-
t

o _*mm Appeal No. i60 of 1909,

;,;.
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