AT

. SAKRAPPA
<7 OBIN L

: L‘(\GAPPA
Hmnsva

. o

vaum.

110,
October 4,

,A,._._~.__‘,—.._-
T ¢ i

THE INDIA‘T LAW REPOR’I‘S [VOL. XXXV.?".

-mound of the mequa,hty of beneﬁb Whlch exthex parby may.;
eventually have _ received from it : Havmg dealt with’ the:
- question. from that pomt of view, them LOl‘dShlpS .go .on 1o

. say i+~ Under. all these - clrcumstances, the true amount of- the

" fre"latlve rlghts of . the. litigant, parties- niust be con31dered a5}
““having been doubtful, whether the law: or tho fact be regarded.’{.
* And merely. because the view which the arb1trators took of the
* law differs from that which & Court would take. after a_Toore
. _careful investigation of the rights of the partles, it cannot be
- -said that the agreement when it was entered info. was not a. fa.n:
E " sub;ect of compromlse of. dlsputed and: doubtful rwhts

As, the present case falls within the prmmple above quoted
the decree of the learned District Judge must ‘be' réversed” a.ndf’;
the smt dlsmlssed thh costs throughout upon the respondents '

;.Z?ecree reverseds :
o R- R,'. - . "

 APPELLATE CIVIL.
. Bcfoie M. Justics Batclzel&r éhd Mp 'Jusie'ce Eao. N
DASSA RAMCHANDRA PRABHU (0RioINAL Pmmm), Am;irjmw, ,
"NARSINHA AxNp ANOTHER (qons AND HEIRS OF ORIGINAL DEFENDAN’I‘ 1),._
RESPONDENTS* o -

szt burdeneol unth an obhgatwn-—-Ahenatwn by donve-—Resmctwm
<L .7 T om alzenatwn .

When 1t is doubtful, whether a deed' embodles o oomplete dedwahon of
property toa rellglous trust or- merely creates’a glfb of that property, subJect to
_ an obligation to perform certain services, the question should be declded by
_ reference to the deed itself. In the fmmer case the property would -be: mahen-;

" able and i ip the latter alienable, subject. to the. obligation, and n«.)i;wﬂ;hstandm,2

restrwtwns as to selllnn' or mortgagmf’ the. sald proper ty,

APPEAL under sectlon 15 of the Letters Patent acra.mst the
decxsion of Scott, C.J,,in Second Appeal No. 865 of 1908.

Smt for & declaration that the property in questxon Was not '
hable to sale in executxon of a.decree. . .- =

.. Appeal No. 14: of 1909 under the Le’cters Pateut.
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’Ihe ]ands in dlspute alonfr w1bh other property belonor :d': to
vone Wette Prabhu Dbin- Knshna. Prabhu. "He had ﬁve sons,

fnamely, Raya alias Ramqhandra Prabhu, Vlthoba Prabhu, -
‘Bhiku Prabhu, Ha,n Prabhu and Appa. Prabhu. On the 18th -

;Fehruary 1890 he eﬁ'ected a pattltlon of h1s 1mmoveab1e property
- between himself and- his sons, réserying one’ share $6 himself and
“giving one to éach of his-five sons., The following is the materml
. portlon of the deed of pa,rtltlon (exhlblt 59) — et

i These plots the inéome whereof Tias been settled to- be 10} khand1es of nce
‘and 2,200 _socoanuts should from this day ba. enjoyed by Vithoba- Prabhu who
‘should from the- ‘current year. 1899 pay to Government the assessmont
-Re, 14-8-0 and . Iocal ‘fund - cess Re. 0-14-6 in respect of the sa,me and hand
over to.ine the (followmg) profit, na.mely, 8} khandies of rice, Rs. 717- it ‘cash
-and 920 cocoanuts in my lifectime. [ am to maintain the divine . services
‘mentioned above,_ mth the (help of the) same. Vlthoba Prabhu’ should take
these proﬁts after me and perform the said divine serviceson the respective occas
sions by mvmng all hi brothers and in the same manner as hitherto on the-
day of this Samamdﬁan, the Santarpan (rite) should be perforied, each'of the
"brothers giving whitever help he can (in respect of the same) Should Vithoba
,Enabhu be at any tims unable to conduct the divine services, such of the other
“brothers as might be willing, may take the said- profits from Vithoba Prabhu
.and perfmm the seivices. . ‘Some money has to be spent on plot Sarvey No. 42,
,Should Vlthoba Prabhu spencl it and get the land nnproved and raise extra
plodlice, nong can. claim (from him) either that more should be speént-fdr-
‘dmne servxces than ‘what has been now settled, nor that (any) profits are-due
:(to lum, i.e., one of them). - V1thoba Prabhu hasno- 11ght whatever to] convey
these plofs either by martgage, sale or nualgeni. Every sharer should bring.
and give two Hingari. (betél-nut flower) branches -for. the purposes of Anant
'tha (festival). "Should they be unwilling fo regularly perform this festival
in the family.and the ; Same be made over to a mutt, &c, all brothers should
equally conﬁnbnte towards the 13 khandies of rice; Rs. 8 in cash and §0° cocoar.
nuts setﬂed i# respect of it. Should the assessment of theso la.nds be mcreased
or-diminished in the Rewsmn Survey, Vithoba Prabhu should bear the samé -
and hold these lands upon those conditions from generation to generatlon. But
he must not allow the plots to deterxorate. . Should Vithoba ‘Prabhu think that"
e ddes not want them, he may gwe them mto the possessxon of such of the
other brothers as might be lehng, to whom these Very conditions would then *

applx

Subsequently ong Damodar Shrinivas Bhatta “obained a decree
agamst Vithoba Prabhu. and the Jands in dlspute were, attached
(in the executxon proceedmgs. Raya alids Ramchandra Praphu,

157
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x_ 1910, -
- intérest,  applied-for- the:removal of the attachment: but his' apph-f
cation. ;was dlsmlssed ‘Hey therefore, ‘brought the present s;ntl
: Aar’mnst Damodar Shriniv as. Bha,tta as defendent 1, and hls

-.brothers, as -defendants 2-5, for s 'declaration that the property ine

" Digsa
RAMCHANDRA
. Pn_umv

N ARSIMIA
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allegmo‘ hnnself to be the purchaser of thhoba. Prabhu sb

suit was not liable to attachrent in-execution of the- decreev

_obtained by\ defendant 1 against defendant 2, Vithoba: Prabhu;”
“The plaint alleged that the property was reserved by the fa,mlly

of the plamtlff and defendants 2-5 for the performance of certmn

“religious observances or cercmonies ; they -were, therefore ot
> ahe‘nable to outsiders and could not be sold in executlon

i Defendant 1 answered infer alia that the property was_liable

) to_be sold* subJect to the performance of - certaln rehmous obser-"
-~ vances and that it ¥as not a trust property

" Defendant 2, V1thobe Prabhu, was absent, -
" Defendant 3, Bhiku Prabhu, - answéred that the” proper’ty‘

“was kept with defendant 2, but he failed: to* perform therelmoue

observances ; therefore, the property was made over: to’ the‘

) plamtlﬁ and that it was not liable to be-sold to an outs1der. L

Defendant 4, Bapu Prabhu, put in a similar. defence.
" The’ Subordmate Jude of Honavar found that the transfer by

'.de endant 2'of his interest to plamtn’f was fraudulent that thejf '
'property was liable to sale subJect to thé costs of rellgrous‘

performances and that. it was not a truﬁt property " He, there-,

_f'ore, dismissed the suit. .

On appeal by the plamtxﬁ the Distriet J udore of Karwar found;

“that the arrangement evidenced by .the desd of partrtxon,f.

exhxbxt 59, was a good trust; therefore, the property( wag- notf

' liable to sale and that the. transfer by defendant 2" Was - not'
,'lfraudulent and ‘without consideration. He, therefore, reversed‘
.the decree and awarded the claim, -, = o 07

Defendant 1 preferred a second appeal No. 355 of 1908
Ntlfcanﬁb A Simesﬁvaritar for the appellant (defendant 1)

P, . Vwekar for the respondent (plaintiff).

" The second appeel was heard by Scott C g, end his Lordshlp'

—'dehvered the followmg Judament on the’ 12th February 1909 —
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SCiOTT O J —aThe questlon 1n tlns case} is. Wlxether the

obtamed by the 1st defendant avamet tlle 2nd defendant. ;

- 159

"f}f 1910,
plamhff is ent1tled toa decleratron that the property 1msu1t s .
“not: liable to attachment and ‘sale ‘in -éxecution.of the deeree‘ ‘

Dassa-
RAMOHANDRA™
Prasavr |
UL
" NARSINHA; ",

The Dlstrlct Judge has held that no portlon of . the corpus of o
the estate can be applied in satistaction of- the decree obtained -

by the defendant. . That decision is based _upon the assumptlon.
. that the case is governed by the decision of -the Prlvy Councll ‘

- 1n Bwium Chand Baswat v.- -Nadir Hossemm

" The matenal facts rel&tmg to tlus property are that 1t wae, on -

the occasxon of the partrtlon between the owner and his sons,
- assigned to one of the sons named Vithoba and it was provxded

tlxat out ‘of the yearly- produce which then amounted to 10} -
~lhandies of rice and 2,200 cocoanuts, 8} khandies, Rs. 17 in cash .

~ and 920 -cocoanuts. should during. his- life-time be glven to the,~

?&ther for the maintenance of certam rehmous services, and that

~ after his death those religious services should be performed by |
thhoba, ‘but Vlthoba. was to- be at liberty to improve the

property and raise extra produce Wlthout anyone having any
;‘ clelm upon h1m for such extra. produce, and if the assessment

wag raised-or dlmlmshed he Was {0 bear thé burden or reap the

beneﬁt of that rise or diminution. ‘From this it appears that the
expéndlture uporn the religious ceremonies Was to be defrayed by-
a charge upon this particular property and that subJect to tha.t
: the produce was to be for the benefit of-Vithoba.- T

)

“In ‘the casé in Bishen: Chand Basawat v. Nadzr Ilosaezn(l) to .'.
whlch I have above referred the facts Were different. There the..
Whole of eertam property was assigned to a person as trustee.’
He ‘was 2o . be allowed to draw - trustee’s monthly “wage of.
" R, 40, and the. whole of the yearly profits of tlie estate were| to

. be expended by hun in the manuner provided by the: trust- deed.
It Was held by the Judlclal Commitbee  in thaé case that the

corpus g0 'dedicated in trust -could ‘not be sold in éxecution of
* trustee’s* debt although ‘it might be.as suggested by the nglr

’ Court thet the emoluments of the trustees mwht be attached and.

sold m e;\ecutlon » This d1st1ngulshes the ca.se altovether from'

(1) (1887)L15 Cal. 329, .
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_",_'_1‘.1_10, : tha,t now before me.. The cases clted by Mr. N1]ka.nth Baeoo

Dassa . . Dhul-v.. Kzsllen Oﬁander Geer Gossamm and- Fut‘too szee vii

R‘;’ggﬁgu “Bhurut I}all B/m/?:ut‘“’) are more in pomt “The head note.of the

first case is as’ follows A property Wholly dedlceted to

s rehgxous purposes canhot’ be sold “but Where af)ortmn only of- xts

- profits is charged for such purposes the property may - be sold
subject 4o the charge with which it i is burdened e

"~ "Phe decree of the stbnct Judge raust be “seb aside and—bhat
‘ " of the Subordinate J: udge restored, and this appéeal aHOWed with?
‘_ costs in tlus Court, a.nd in the IOWer appellate Courb

Nmsnma :

Agmnst the above decision the plamtlﬁ? appealed -inder
seetlon 15 of the Letters. Patent and the appeal was, heard by
ﬁatchelor and Rao, JJ

. -1) 4, Kkare, P. M Vinckar and P, N. Pcmmt for the
‘ appellant (plamtlff)

““The deed of parbltmn, if properly construed W111 show' that
-no attachable interest was left in Vithoba. . There was a complete
* dedication ‘of the property to the famlly 1d01. The deed . left
"gome httle profit to be ‘enjoyed by Vlbhoba, but that clrcumstance
_would 'not detract from the character of 'the dedlcatxon 88
_complete trust: The extra ‘income was left to Vlthoba. as-
. remuneration for his trouble, The present case is s1m11ar to tha,ﬁ
" of Rupa’ Jagshet v. Krishuafi Qovind®, See also stken Uﬁmd
Basawal v. Nadir Hossem“) '

Nzllcantﬁ 4. Sﬁwea/markar for the respondents. (defendants):——

Readmg the partition deed through, it will. appeal that there -

. was n6 dedication to the family idol.. There are several passages
in the decd wlnch make this circumstance clear. ‘Whosver may <
~ be the person -holding the lands, he will hold. them burdened

* with thab specific charge. The cases relied on are d1st1ngu1sbable :
In stﬁen Chand, Basawat v, Nadir Hossein® there was a complete ’
"trust and in Rupa Jagsket v. Krishnaji Govind® the questlon W
whether a partlcular endowmenb was & relmous endOWment

G (1869‘)‘]31\\_7/. R._'zco.' @®. (1884) 9 Boin. 169 8t 171

. (2) (1808):10 W, R, 299, @ (1887) 16 Cal. 329. RN
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BATCHELOR, J. -Thls Was a smt in whlch the plamtxﬁ prayed‘
for a declaration that the property in. questxon was not liable to:
attachment and sale ;n execution . of a. decree obtamed by the

1st defendant aﬂamst ‘the 2nd defendant masmuch as it W&SVV,‘.
property ‘eserved for . the perfcrmance of a- certain rehglous-;

-trust. - o

o The iearned Subordmate J udge in the Court of fipst” mstanee

dismissed -the suit holdlng that the document relied upon as

constituting the trust did not constitute a trust but showed that:

'there wag here on]y a glft burdened with an obligation, | -

* In the Court of appeal. however the learned District Judge
 took another view, and was of opinion that there Avas. a good

-complete trust of the property’ which in consequence was not.

liable to, attachment and sale; . .
Agamst the Dlstrlct J udge s decree an appeal was preaented
to thls Court ; -it was heard and decided by the Chief -Justice

-who_accepted the .Subordinate Judges view of the -case as
‘correct and- restored his decree reversmg that of the District -

Judge,_. R P o

- Now ﬁne:lly\from the Chlef J ustxce 8 decree an appeal is made\

to us.

The cese at ﬁrst sight may present some httle dlﬁ'xculty in
determmmg which ‘side of the line'it ought to be consideréd to

-

fall,"but now that.it has been- fully ‘argued- on both sides, we

are.unable to-entertain’ any doubt whatever but that the correct
view is' that which .was. taken by the Chief Justice, The
'controversy turns, upon the meaning of the partltlon-deed

.exhibit 59. Is there by that deed a complete dedication ‘of ‘this
» property t¢a religious trust or is there merely a gift to Vithoba of :
ihe property stbject to an obligation to perform certain services? |
If there was o complete dedlcatmn, thert admittedly the property k
i nob lxable to attachment 'If there was metely’ & gift burd- -
ened ‘with an obhgatron, “then an “attachable interest - was_'
admittedly left in Vithoba, The cases illustrating the - two "

extremes are »stlzen Chand Basawat v. Nadir Hossein® and

Basoo Dhul v. Kishen Chunder Geer®. The questmn really 1s )

. ®assn) 15033 - (1969 15°W. 2,200, -
TR1T3—2: -
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'," where, between these extreme Pomts, does thls 0ase. fall end“
" the'way to ascertain that i is; we think, to look to-the deed itself:

Tt is & deéd to which the whole family were apparently partzes -
_ and it sets out i in tabular form , the details of the divine service
to be performed annually in the household and the partlculars’

~ of the' expenses required for mamtalmng them. - The . -total of
“these expenses-comes to S% khanches of rice, Rs. 171 in cash andj
921 cocoanubs: . - - . A ,».

. Thereafter the deed goes on, “ These plots the income whereof

' has been settled to be 10} khandies of rice and ;2,200 cocoanuts

shonld from ‘this date be _enjoyed by Vzthoba Prabhu WhO

: bhould from the current year 1899 - pay to Government ‘the
_ assessment Rs: 14-8-0 and local fund cess "Re. 0-14-6 in respect
© of the same and hand over to-me the ’ foHowmg profits, namely,
- 8% klmndles of rice, Rs, 17 in cash and 920 cocoanuts in my.
- life-time.. T amto mamtmn the divine services mentmned above

‘with the help of the ‘same, - Vithoba Prabhu should- take these

b proﬁts after me, (that is, after my death), - and perform the aa1d
divine’ qervwes on the respectne occ'tsmns

Now pausnlg there, we sce that what-is ngen ‘is b1ven toz

. Vithoba Prabhu and consists of 10} khandies of rice and 2,200,
" cocoanuts. But out of this entire gift a reservatlon is made of.
E part and the reservetxon is. 1mposed as a -burden or obligation”
..'upon the-donee, ~.But after the discharge of:the burden - so
. imposed, the donee is left in beneficial enjoyment of conSIder,able‘
‘ property which WOl‘kS out atRs, 60 or upwards.

) Then another clause in the deed recxtes “ some money ha,s to:-

be spent “on. plot Survey : .No. 42, Should | “Vithoba' Prabhu
'~jspend it ‘and get the land 1mproved and raise extra produce,’
. mone “can- claint’ from bim- either that more ; should “be spent'
. for the divine services- than what has been. now settled ot
that any profits aré dué to him (the clalmant) - Agam in'a later
" clause it is provided, ¢ shiould: the’ asgessment of these lands be'
. inctedsed or diminished i i the Revision Survey, Vlthoba Prabhu
- should bear the same and hold these lands upon these condltmns
_"'zfrom generatlon to generation.” That is to say, WhateverT
: '»mcrease in the proﬁts Vlthoba can secure by prudent cultxvatxon
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" goes not to the endowment bub mto hlS own poekc’c and any

mcrease or- decrease in the (zovernment assessment ]S in the _

“same Way to dammfy or to beneﬁb Vlthoba. personally and not
i&he endowment

i ( seems to us ‘clear from the partmular words-in this deed that

.all thati§ given ‘to" the .endowment is that specific "amount

Sé khandies of rice, Rs. 17 in cash "and 920 cocoanuts which i is
expressly stated in mote than one passage and that- endowment

:is merely a burden placed upon the larger gift which is made to-

Vithobas If weare right in thinking that that is the meaning
“of the deed cons1dered as.a whole, our oplmon need not be shaken-

by the clause in which it is sought to prohlblt ‘Vithoba Prabhu . .
- from mortgaging or selling the lands in question.” For that clause -

would merely be an "attempt to impose restrictions repugnant.
to the gift; such as are frequently made in such documents and‘;
Would be of 1o a.vml o e e

= For these ‘reasons we are of op1n1on that the decree already
macle by this Court i 1s the rwht decree, - =

We aﬁirm it and dlsm1ss this appeal Wlth costs. .o
A_ppeal dzsmzssed'
oG BB

()RIMINAL REVISIO

.Beﬁ;re Mr Jushce .Batchelor and Mr Justwe Raa :
- . In zE BAI PARVA’I‘I* . '

G'ammztment when to be- maale—-chkarge of accu.red
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C'mmmal Procedure Ooole (4ot ¥ qf 1898), sectwn POD—Magzstmte—-.N; e

"-lnqmry—The case not commitied to the Court of Session for want. of sufficient
grounds-—Appeal against the order—Order reyersed by the }S‘csszons Judgc-— ,

Where a C'ommlttmg M amstrate finds that there xs,po evidence whatever or -

that the - evidence tendered for the prosecution.is totally unworthy of credit, 1(',
-3s his duty ufider dection 209 of the Gnmmal chedure Code (Act V of 1898)
to dlsohm ge the aocused . !

5‘ Cnmmal Revisxon No. 182 of 1910
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