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v‘ I I Wxsh the award of the Assubant Collector to stand and tha.t : 21920, :
b of the. Court .on the reference under section-18 to be seb asxde,”f:i: e

- LADDHA

, we should be credxtmc bhe Demslature with: such an 1ntent10n o E‘gé’;"f
: “For these ressons. we. restore the a.ward of the Court and g Assrsuu'nv

'.-, irect the Dlstﬂcb Judge not to-act on the cértlﬁcabe of . the , CorLzotom,
- 2 Poowa, .
Collector. D

The Government miust pay the costs of the’ appellaht.

< Laddhy Ebrahxm and Co’s. Appeal No. 15 of 1908, as’ to the
g amounb of co.npemabzon is dismissed with costs,’ -

. Award of Me Dzstnct Gourt restored .
o e BR

APPELLATE OIVIL

quore Mr Justwe Ckandavarkar and Mr. Justzce Heaton

. SAKRAPI’L& BIN‘ LINGAPPA HEBSUR. (oR10INAL Dmmnnmr No 1),1 7 :19 s
- Aveeiiaxy, v. SHIVAPPA alias' ISHWARAPPA ‘miv BASAPPA Awp -, 10
;.__“OTHERS (0RIGINAL PLAINTIFF- "AND Dmrmnnrs Nos, 2,3,4), RESPoNDENTS g, Avgust 2.

_;;-'Arbztratzon-—Award—-Bohﬁ. ﬁde mzstalce of law commztted by arlntmtor-- \‘
_ _Mmor party recewmg a smaller share—*—Award bznahny #pon the mmor

o The a.ibxt*ratms to Whom a dxspute was 1eferred by pames, one of whom was &
: mmor, took. bonth fide an erroneous view of law and ordered an unoqual division:
©of the- Qroperty in dxspﬁte, awaxdmg the smalier share to the minor, -The lowet
Court set agide the award of the gr ounds’ that the albxtlators had taken an
prroneous view of the' law, and that a8 the minor’ had received a smaller share_.
under the award it was 1ot to ‘his beneﬁt and. therefme not bmdmg upon :
'rlnm—-.-l-’; . : L Ce :
. Eeld, thaﬁ the awa.rd was\vahd and bmdmg upon the' mmor. The vahdity‘—.,
of the'award nmst be (letelmmed accordmg to the circnmstancés as they existed
_ab.its dwte, and ot ° “by Wha,t tmnspned sowe years a,fter 1(; had been
pa,ssed by the ar‘bltratots. S ’

Ra;under Nm‘am Rae v.. Byas Govmd Stngh(l) followed S "

. SECOND appeal from the declsmn of T. D Fry, sttrlct Judge"

. of Dharwar, confirming the’ decree passed by T V. Kalsulkar,-’.
Subordmate Judge abHubli, . - -7 ’

. % Second Appeal No. 285 f1909

) -0} (1839)2 M. 1. A. 181, 249, 251. .

BT
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bult to reeover possessmn of properhy

“The property in d1spute ormnally belonrred to ‘one Neelnppa,
who had a brother Ningappa (father’ of Sakmppa, defendant
No. 1) Neelappa, died leaving hun surviving - his widow.
Gangawa and three deughters ‘Chanvirawa, Bu,sa.wa, .and-
* Somawa. “Both Chanvirawa and Basawa died before (:ranorawe,
the former leaving no issue, but the Iabl;er leeav.vmDr behind hera

son Shwappa, (the pla,mtlﬁ')

* Gangawa died on the 11th Sepbember 1903 a.nd Bomawa dzed
the next day.

‘At Somawa s death, . dlspub,es arose «between.. Shwappa
(plamtlﬁ) .and Sakrappa . (defendant No. 1) as, tO\the property
“ left by ‘her, Shivappa . was represented by his- father as  his
ouardlan The dlsputee were referred to the arbltretlon of two_
* persons, who being of the opinion that. Sakrappa was the heir to*
- the property, made an unequal division of the propelty, gn ing .
to the minor Shivappa, the emaller share.

* Later on, Shivappa filed a suit against Sakrappa- to recover:
. possession of the whole of the: property belongmw to Somawa, -,

, allegmd that hé was the preferential heir..

Sakmppa, (defendant No. 1) relied ~on the - awnrd a.s barrmO‘ g
_ thie suit. .

‘The Subordmate Judge decreed the plaintifP’s suit: *“Hé held”
that the- plaintiff was the pxefezentml heir to Somawa 8. esthte™
and that the award was not bmdmg upon him.

2‘

Thxs deCree was on appeel conﬁrmed by the. Dzstmcb J udge _

Jayakar (with hun N@Hcant Atmamm), for- the appellant
(defendant No. 1).:— -

It has been tound that there was reference to arbxtmtmn and
thab there was no fraud or collusion, But the lower appeuate
< Court- has set agide the award on the- ground that it was ‘ot for

. ‘the minor plaintiff’s benefit. ‘The"Court so held, fof it’ found

tha.b the arbztrutors hml takeii a/mistaken view of the law and

had'awarded to the plamtlff much less than what he was entitled

10.<. The followmor cases were referred to Bala}z v. sza(l)
(1) (190‘3) 27 Bom, 287
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Suééa Reddi v. Kotamma“) Ma7cz Rec]dz v.. As)iwrw/m I?edrh(z) b "..‘_1‘91,,;-&{'
and B/nmmo v. Radhabai®, * Sakmarea
Branson (Wlbh hisa, D. 4. K/mre), for the respondent (plamtlﬁ') o f;ﬁi{g;@iﬂ
“We say that the award is a fraud upon ‘the iinor. - The Subor- - * . .o, -
SHIVAPP\ K

dmate Judge found that fhere “Was no reference to arbltrators— :
“and no, award .by them. . Tt has also found that the partition- |
‘deéd executed in consequence of. the a.lleged award was fraudu--
.lent“ "The District Judge has also recorded: ﬁndmrrs to the

- same eﬁ’eeb

CHANDAVARKAR, J.:—The- appellant must succeed upon the
“point argucd in the second appeal as to the validity of the
award.. _The learned District Judge has found that there wa§
-_no mala f des in the reference to' the arblbratlon but he holds
that the award ‘made by the arbitrators does not bind the first;
respondent (plamtlﬁ') ; because of the mequahty ‘of the benefit e
derived from it and the erroneous view of the difficult point of
‘Hindua- law, thch led the arbitrators to make the award: . In
other Words, ‘the leax:ned Judge bas declined to treat the, award
as valid, not because of the cireimstances as they -existed at its
-date, but by what transpired some yeats after it-had been passed
‘by the arbitrators. . That, however,’ is not the test. by which the
:vahd1ty of dn award is to be determined. The law applicable
to ‘this case is very- clearly laid- down by the Privy Council in
Rajunder Narain Rae v. Bijai Govind Séngh®, where their Lord-
'shlps S8y, dealmg with ‘the compromise there.in dispute :— To
judge properly of. the obJectlon whether the compromise is vahd
or not, we must look at the circumstances-as they stood ab ‘the
time when the" salelmamal» 'was executed.  The appellants. are
not eqtltlea to avml themselves of all the nght which subsequent.
~1nvest1gat10n in the course of the suit has thrown upon - their
claim,’ If the natare or the: extent of the rlghts of the. redpect-
ive. partxes could be cons1dered as the fair subject of doubt et
‘the time of the deed and if, to avoid expense and delay by legal
linquiry,’ they .agreed. to settle the contest by .an amicable
»a,rranorement such tran%actxon is not to be dlsturbed on -the

o~

") (604 14M. 1. 3. R, 148 ; <o (1909) 33 Bomn. 101,
@ (190 1I5M.L. TR 404 7 ) (1889) 2 ML A/181, 249, 251,
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-mound of the mequa,hty of beneﬁb Whlch exthex parby may.;
eventually have _ received from it : Havmg dealt with’ the:
- question. from that pomt of view, them LOl‘dShlpS .go .on 1o

. say i+~ Under. all these - clrcumstances, the true amount of- the

" fre"latlve rlghts of . the. litigant, parties- niust be con31dered a5}
““having been doubtful, whether the law: or tho fact be regarded.’{.
* And merely. because the view which the arb1trators took of the
* law differs from that which & Court would take. after a_Toore
. _careful investigation of the rights of the partles, it cannot be
- -said that the agreement when it was entered info. was not a. fa.n:
E " sub;ect of compromlse of. dlsputed and: doubtful rwhts

As, the present case falls within the prmmple above quoted
the decree of the learned District Judge must ‘be' réversed” a.ndf’;
the smt dlsmlssed thh costs throughout upon the respondents '

;.Z?ecree reverseds :
o R- R,'. - . "

 APPELLATE CIVIL.
. Bcfoie M. Justics Batclzel&r éhd Mp 'Jusie'ce Eao. N
DASSA RAMCHANDRA PRABHU (0RioINAL Pmmm), Am;irjmw, ,
"NARSINHA AxNp ANOTHER (qons AND HEIRS OF ORIGINAL DEFENDAN’I‘ 1),._
RESPONDENTS* o -

szt burdeneol unth an obhgatwn-—-Ahenatwn by donve-—Resmctwm
<L .7 T om alzenatwn .

When 1t is doubtful, whether a deed' embodles o oomplete dedwahon of
property toa rellglous trust or- merely creates’a glfb of that property, subJect to
_ an obligation to perform certain services, the question should be declded by
_ reference to the deed itself. In the fmmer case the property would -be: mahen-;

" able and i ip the latter alienable, subject. to the. obligation, and n«.)i;wﬂ;hstandm,2

restrwtwns as to selllnn' or mortgagmf’ the. sald proper ty,

APPEAL under sectlon 15 of the Letters Patent acra.mst the
decxsion of Scott, C.J,,in Second Appeal No. 865 of 1908.

Smt for & declaration that the property in questxon Was not '
hable to sale in executxon of a.decree. . .- =

.. Appeal No. 14: of 1909 under the Le’cters Pateut.
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