3o  THE INDIAN LAW REPORIS. cvoxxxv
APPELLATD OIVIL

Before :S'»r Basd Scott, Kt., Olmf Justwe, omd Mr. Jusdwc Batckclor.\

' '19i6.."-" © Mzsses. LADDHA EBRAHIM ‘axp Co. (OmemAL PLAINTIFF), APPELLANT,
< July 32 e, Tae' ASSISTANT COLLECTOR, W. D, POONA, AND ANOTHER:
; (ORIGINAL DEFENDANT AND ADDED RESPONDEN’B) *

Lcmd Acqmszt;on Aot I of 1894), section 18—-—-Heredttam Oﬁces Act (Bom. ;
- dct ITT of 1874), sections 10 and 130 —Makarkt Vatan l’and-—dcqmsmon
by Government— Award— Compensation—Title by adverse] possesswn agamst
Vatand ars—-Uoll ector’s certificate—Jurisdiction.

A

"Certain land Wlth bulldmgs thereon baving been- acquxred by Governmeut
under the Land Acquisition Act (I of 1894), the Assistant Collector passed an” .
award whereby he awarded, by way of compensations, one sum o the owner of .
the buildings on the land and ‘another to, certain Mabar- Vatandars on account -
of the land - being Maharki Vatan. Ths. owner of the buildings: havmo :
ob;ected to the award, the Assistant Collector ‘at thejnstance of the objector
referred the mattel to the sttncb Court under section 18 of the Act. .

~ L . .*Appeal No. 220 of 1908. »
{1) Fections’ 10 and 13 of the Hered)ta.ry Oﬁices Act (Bom. Act III of 1874) ane‘ ‘
as follows s~ 3 P K

- 10. “When i} slmll appear to the Collector that by vxrtue of, or in’ executxon of
a decree or order of any Brmsh Uourt any watan or any part thereof, or any of the :
profits thereof, recorded as suchin the revenne records or registered under tlns_Aet .
and agsigned under section 23, as” remuneration of an officiator, has’ .or have, siter the’
date of this Act coming into force, passed or may pass without the sanction Of Gov- o
ernment into the ownership or beneficial possession of any--person other ‘than the :
officiator for the time being ; or- that any such watan or any part thereof, or any of
tbe proﬁts thereof not so asswned, has or have 56 passed or may pass: into the owner-
-ship or beneﬁclal possessmn of any person nob g watandarof the same “watan,’ the ,‘
~ Clourt shall, on-receipt of a certificate under the'hand and seal of the Collector, statig, i
that the property to which the decree of order relates, is & watan or-part 0f'a watan, -

" or that such property constitutes tid profits or purt of the- profits of a watan or’is N
assigned a3 thé remuneration of an officiator, and is, therefore, inalienable, remove

' sny attachman t or other process then pending against the said wa,tau, or any park ~
thereof, or any “of the ptoﬁts thereof, and set aside any sale or order of sale. ors

- tmnsfer thereof, and shall cancel the decree or order complained of %o ° far as 1t con-'
cens the said watan or any part therecf, or any of the profits ﬁhereof --:“ S

j : 13, Watan property assigned as reumneratxon of an oficiator under; scctxon 23 .
) and the proﬁts of sueh-watan property are 1ot liable to process of any Cixil Court. . -
On recexpt of a certificate under the hund and seal of a Collector, to-the cﬁ'ect thatm

g certa.m prbperty desxgnatcd therein i3 watan - property 50 assigned, f,he Court shall -
‘remove any attachment- or other: process -placed on, or se(: asxde any sale of ot . ’
affectmg, such property or the proﬂts thereof, = * ’
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The sttmct J udve found that the objeetor ha.d acqlured title to. the land by f

: «dvmse possession and thus became entitlod to tho compénsatwn on &ceount of
- the Iaud asagainst the Mabar clajmahts, - Subsequently the Collector forwarded
to the District Court a dertificate iysued- under section 10-of the Heredltary
0mces “Act (Bom. Act TIT of 1874) that the order for the payment of the -
comp engation to- the objestor show'd bs seb aside ‘in aceordance with' . the
- provisions of sections 10 and 18 of the Alet.
holdmfv that e Imd no ]umsdwtxon to decide whether the property Was Vatan

or viotin ‘tho-face of the Collector’s certificate, cancelled his order,”” - vl

The ob]ecbor ha,vmcf appaaled against the gaid order,

Eeld rehtormo' the award of the District Court, that an award. unde1 the
Lmd Acqmsxtlon Act (T of 1894) was not'a decree or order capable of execution
ander the Civil Procedura Gode (Act V of 1908) and was therefore nob “within
ﬂxe purview "of sectxon 10 of the Hered;tm y Oﬁi«-es Act (Bom. Act I 11 of
1874) : B . i X

Held further, that ’che a.ward of the thtmct Court, Wthh was the cause of
" the certificate, made it clear. that the ‘Mahars’ property had heen acquired by .
the objestor by-adverse possession before the commencement of the proceedmgs
for the a :quisition of the land by Government, =~ = -

Per curiam —Even if it could be said that there was any danger of the
. passuw of the ownershlp by virtue or in execution of a deeres or “order in- the
" Tand Acquisition pxoceedmvs it could ! not-be siid. that that result was arrived
at without tho sanction of Giovernment who set - the machinery of the Act in
: mohon for the aeqmsxtmn of the land. - -

Nzlkanihv The C’ollector of Thamz(l), Uollector of leana v. Bkaslm'r

' Makadev@) Rachapa v. Anzzngovda(3), refened to.

APPEAL from the -decision of c. A chald Dlsfrlct Judcre of
Poona, in Reference No, 13 of 1908 made by the Assistant
. Collector of Poona,; under sectlon 18 of the Land Acqulslblon
: Acb (I oflSM) R -

The facts were a3 follows —-" '

The dxspute was with re.,peet to_the ownershxp of Survey

.‘ No. 29 “of Nisbat Manjre in " the Poona Collectorate and the
valuatlon of the. buﬂdmds standmg on the said land. L

In the year 1906 the Government of Bomb&y, ,w1sh1ng to

_acqulre the sqxd land for an e_x'tem;on t_o the: Sgssoon Hospital

u) (1597)22130111 goz. - (1884)8Bom. 264. )
@ (185305 Bom, 283,

Thereapon the. sttuch Judge,_'
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Poona, to take the action requlsxte ‘under the. Tand’ Acqulsxhon

~ Act (T of 1894).. On the 9th March 1903, Mr. Bolus’ ssued”

,"':&szrghm-"f‘;‘ notices to all thﬁ persons interested in the property to appear:
- before him to state their claims, and on the 17th March 1906 he”

a.wa.rded Messrs. Laddha. Ebrahlm and Co. Rs -10,777 for ‘the.
bmlchngs standlno ot the land, and a sum of Rs. 4,508 to certam'
Mahars who claimed to be. Vatandars of the land... The.

- lattet sum was invested in the Government Treasury to prowde
for the servxce allowances of the said Mahar Vatandar:- ‘

Messrs Laddha Ebrahlm and Co bemrr dlssatlsﬁed Wlth tho
saxd award moved the Assistant Collector to refer the matter’

_to the Dlstncb Court at Poona under “section 18 of- the Land

A.cqumtlon Act (L of 1894). The Reference was ren'lstered in

_ the D1str1ct Court as Suit No, 13 of 1908.

Messrs Laddha Ebrahim and Co. contended initer alm that the

: Assxstant Collector did not, at. the time of making the award,

- make. a,ny inquiry as to whether the Mahars had any m(:erea(; id;
the land, therefore, it was an_ error to award fo them ;the com=:
.‘pensatmn on'the ground that the land was glvcn to them for-
-‘servwe, that the Company had become fall owner of the land and

thus ‘extinguished the claim .of the Mahars, that the Company

-were i’ enjoyment of:the .land . as. owper for -more than
- twelve years and, lastly, that the land and the buxldmgs ‘had
.~ been -undervalued,. the value of bhe entxre property bemu

Rs. 45, 000 ' .
Mhe Dlstmct Judge found (1) that the land Was Maharkx

iVatan, but: had become by prescription’ the ,property of
“Messrs. Laddha Ebrahim and Co.-and the' Court haé ]unsdlc-
_tion to hear the case, (2) that Messrs Laddha Ebrahnn and Co.:

had acquired full ownerslup of the land, and (3) that the

- Mahars’ title, if any,. had been extmdmshed by twelv»e years
- adversé-possession. - . 2 ; :

. -As regards the compensatlon for the Iand and the bulldmgs,

the awmd of the Assistant.Collector was confirmed by the Dis-

“triet - Judue, who. made no order with respecb to the: costs of
 Messrs, Laddha Ebrahim and Co. in view of the oxbmﬁg&noe
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oi:‘ their demand.” The D1str1cb J udge pronoanced hxs decree on

the22ndAurrusb1907 . . L. T

~"Messrs. Laddha Ebrahim a,nd Co. preferred an appeal No la‘
of 1908, to the High Court... In this appeal the Company *

' contested the amount of the compensation, and it claimed Rs. 2,816
_in addition to that awarded by the District Judge. '

. After the District J udge had passed his decrée on the 22nd .

Auuusb 1907, the Collector of Poona, on the 23rd Novemb.,r

1907 for Warded to the District J udge the following certificate 1

. ‘CERTIFIC ATE. . o c
" Whereas the property hereinbelow deseribad, namely i— L

©Village. . Survey No. Area. ‘| Assessment.
‘ ~ Acg. a | Rs a p
Nishut Manjiri ... Part of Survey No. 29.] . 218 0 ‘4 8 0. -

forms part of a Mahar Vatan and has been recorded as such in the revenuo
‘records and has been assigned as remuneration of the officiators for the time
_being under section 23 of Bombay Act III of 1874 andis therefore inalienable
_ without the sanction of Government under section 7 of the said Act. And whereas

the said land has been acquired by Government under the Land Acquisition

Act _and bompensdtion amounting to Rs. 4,508 has been awarded therefor, -

And whereas it appears to me, G. Carmichael, Collector of Poona, that the said
compensation which now represents or is part of the said Vatan™ property or
the profits theroof may pass without the sanction of Government into the
ownership of a person or persons other than the officiator for the time being
by virtue of an order passed by the Court of the District J udcvé‘, Poons, in Civil
- Suit No. 13 of 1806, declaring Messrs, Laddha Ebrahim and Co. to be -entitled
tothe payment of the said compensatmn

- Now, therefofe, 1, G. Carmichael, Collector of Poona, hereby cerhfy to {he -

Court of the District Judge, Poona, that the said property is Vatan property

- recorded, assigned, inalienable and not liable to process or order of any Civil

-Court as aforesaid in order to the settirg aside of the order for the paymeut
of the said compensation in acecordance with the provisions of sections 10 snd

13 of the said Act. - . : - -

Poona, dated this 23rd dwy of November 1907
’ (Slgned) e CARMICHARL,
' , Collector of Poona.”
- B17I2-8

i K
1'910_._‘ N
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1910. - On receipt of the sa11 ce1txﬁcate the Dlsmcb Judde sent for

‘Laopma - the parties and after hearing them. passed the fo]lomm order
- Lnrania

& Co. on the 27th July 1708 ;=

V. . Lt . - ST X
. ASSISTANT Such a certificy’e has now reached me concerning the compensation monéy:

" Corrrcron,  for the land in Civil § i No. 13 of 1906. I therefore cancel my former order”,

. Pooxs. in which I direcied the said compﬁnsa’asn mon Py to be paid to” Meﬂm: Laddha."
' . Eb‘rahlm and Co, .

Mes;r*. L addha Ebrahim and Co preferred an appea,l ’\To 340:
of 1308, whlch was heard by Scott, C.-J., and Batchelor, .T .

Branson Wlth D. A. Khare for the appellant (plamtxff
’ 1\Iessrs. Laddha Ebrahim and Co.). :

G 8 Rao (Government Pleader) for the respon dents (defend- 3
ants, Assistant Collector, and Collector) : :

Scorr, C. J.:—In the year 1906 the (xovernment of Bombay .
took action to acquire by the machinery of the Land Acqmsltlon '

Act, 1894; part of Survey No. 29 of Nisbat ManJre in the Poona :
Collectorate with the buildings thereon. '

- The land, the subject of the acquisition, Was realstered in the:
‘Revenue Records as Maharki Vatan. It was in the occupatlon :
of Messrs, Laddha Ebrahim and Co., to whom the buil dmws a
erected upon it admittedly helonged.

On the 19th of March the Assistant Collector pa;Secl an éward
wlereby he awarded to Messrs. Laddha Ebrahim and Co. for the
“buildings Rs. 10,777 and to the Mahars collectively, who claimed
© to be interested as ‘Vatandars, Rs. 4,508 for the land.” He'

. directed that the latter sum should be credited in the Govern-
ment Treasury in the names of the Mahar claimants and that
the interest aceruing thereon should be paid to them by the "

~ Mamlatdar, There is nothing to indicate that this*was under"
‘any arrangement come to with the Mahar claimants under
clause (4) of section 82 of the Land Acquisition Act but for the .
- purposes of this judgment we' will assume that these directions‘i
.. were not ultra vires.

" The award was not acceptcd by Messts. Laddha Eblahlm and :
" Clu,, and the Assistant Collector accordingly, as required by then, ‘
refer xtgd the matter to the Court under section 18 of the Act.
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The obJecthns.of Messrs. Laddh bmhlm and Co. were both

.. as to-the amount of thie compensation and the persons to whom'
- it was payable.. Under the latter head the objectors claimed

. the \YI'OTe of the compensation for the Maharki land on the
. ground that they had acquired it by adverse possession,”. This ~
- claim was decided in their favour by the award of the Court
““delivered on the 22nd of August 1907, Messrs, Lzddha Ebrahim
and Co. thus became entitled as against the Mahar-claimants to

the compensation money Rs, 4,508. ‘On the 23rd of November
1907, hdwcver; the Collector of Poona forwarded to the Court of

" the District.Judge a certificate purporting to be- issued under
section 10 of the Vatan Act in order that the ¢order for the

payment’ of the compensation amounting to Rs. 4,508 to Messts- -

" Laddba Ebrahim and Co. might be set aside ¢ in accor dance with
_ the provisions of sections 10 and 137 of Bombay Act IIT of
1874 The District Judge l‘oldmtr that the Court had no
"]urlsdxctlon to decide whether property is . Vatan or not in face

of the Collector’s certificate cancelled his former order dirceting’
the compensatlon money to be paid to Messrs. Laddhu, Ebrahim

, andC

luom this decision Messrs, Laddha Ebrahim and Oo. appcal
,contendmg that the Collector’s certificate .was 1s§ucd without

_ jurisdiction and is of no effect.
. , o¢

|- Section.10 of the Vatan Act of 1874 cmpowers the Collector
to issue a certificate when it appears’ to him that by virtue of
or in execution of a deeree. or order any Vatan property has
: "pascezl or may pass without the sanction of Government into
the ownership or beneﬁcxal pocxcss,xon of any stranger to thc
- Vatan. ' -

b

present case was within 1115 powers various questions arise.

- Istherea decree or oxder in this case such as is contémplated :
Ly the section: if so has any -property passed or can it

conceivably pass by virtue or in execution of such decree or

order: and if so has it passed or may 1t pass \vxthout the

sanctxon of (xovernment ?

In consxderm« whethex the act.lon of the Collector in the

. 181
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With regard to the ﬁrst questlon we thmk the reasomnnr ol.’:'
the majority of the Courtin Nilkanth vi Collector of Thana O+

~ sufficiently estabhshes that an award under the Land Acquisition’
~ Act of 1894 is not a decree or order capable of execution under:
" the’ Civil Procedure. Code and. is therefore not within . the

purview of the section.  As regards the second . questlon the-
award of the Court which was the cause of the certificate made:
ib quite clear that the Mahats® property had been acquired by.
Messrs. Laddha Ebrahim and Co. by adverse possession before
the commencement of the proceedings for the acquisition of the-

land by Government under the Land Acquisition Act.

The Collector is called upon to make some inquiry b‘,fore-

issuing his certificate *and thus exercising a judicial function is

sibject to. control by this Court, should he make his authority a .

‘mere cloak for illegal and wholly unreasonable proceedings.” See

The Collector of Thana v. Bhaskar Makadev Sketh®. Itcould not.

" appear to the Collector if he had perused the award of the Court

which he wished to have set aside that Messrs. Laddha Ebrahnn :

~and Co. were in ownership of the land at the date of its acquisition
. by Government otherwise than by adverse-possession, Even if:

it could be-said that there was any danger of the passing of the

" ownership by virtue or in execution of a decree or order in the.

Land Acquisition proceedings it could not be said that that
result was arrived at without the sanction of Government who
set the machinery of the Act in motion for the acqmclhon of the.
land. . :

* Moreover, it has been said by a Full Bench of this Court in
Rackapa v. Amingovda!® that it cannot be supposed that the
“Bombay Legislature had any such purpose in its contemplation,,
when enacting section 10 of the Act, as to take advantage of the
errors of the Civil Courts by maintaining a possession obtained.

by their wrongful operation, ér to interfere with the jurisdiction

of the High Court to reverse and prevent the execution of
erroneous decrees of Courts subordinate to 1b »? Yet, if we.

~allowed the Collector to intervene and say - as” ineffect he doe&_

() (3897) 22 Bom. 802 (2) (18%) 8 Bem, £64 26265, '
' (%) (1880) 5 Bom, 283 ab 298. )
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v‘ I I Wxsh the award of the Assubant Collector to stand and tha.t : 21920, :
b of the. Court .on the reference under section-18 to be seb asxde,”f:i: e

- LADDHA

, we should be credxtmc bhe Demslature with: such an 1ntent10n o E‘gé’;"f
: “For these ressons. we. restore the a.ward of the Court and g Assrsuu'nv

'.-, irect the Dlstﬂcb Judge not to-act on the cértlﬁcabe of . the , CorLzotom,
- 2 Poowa, .
Collector. D

The Government miust pay the costs of the’ appellaht.

< Laddhy Ebrahxm and Co’s. Appeal No. 15 of 1908, as’ to the
g amounb of co.npemabzon is dismissed with costs,’ -

. Award of Me Dzstnct Gourt restored .
o e BR

APPELLATE OIVIL

quore Mr Justwe Ckandavarkar and Mr. Justzce Heaton

. SAKRAPI’L& BIN‘ LINGAPPA HEBSUR. (oR10INAL Dmmnnmr No 1),1 7 :19 s
- Aveeiiaxy, v. SHIVAPPA alias' ISHWARAPPA ‘miv BASAPPA Awp -, 10
;.__“OTHERS (0RIGINAL PLAINTIFF- "AND Dmrmnnrs Nos, 2,3,4), RESPoNDENTS g, Avgust 2.

_;;-'Arbztratzon-—Award—-Bohﬁ. ﬁde mzstalce of law commztted by arlntmtor-- \‘
_ _Mmor party recewmg a smaller share—*—Award bznahny #pon the mmor

o The a.ibxt*ratms to Whom a dxspute was 1eferred by pames, one of whom was &
: mmor, took. bonth fide an erroneous view of law and ordered an unoqual division:
©of the- Qroperty in dxspﬁte, awaxdmg the smalier share to the minor, -The lowet
Court set agide the award of the gr ounds’ that the albxtlators had taken an
prroneous view of the' law, and that a8 the minor’ had received a smaller share_.
under the award it was 1ot to ‘his beneﬁt and. therefme not bmdmg upon :
'rlnm—-.-l-’; . : L Ce :
. Eeld, thaﬁ the awa.rd was\vahd and bmdmg upon the' mmor. The vahdity‘—.,
of the'award nmst be (letelmmed accordmg to the circnmstancés as they existed
_ab.its dwte, and ot ° “by Wha,t tmnspned sowe years a,fter 1(; had been
pa,ssed by the ar‘bltratots. S ’

Ra;under Nm‘am Rae v.. Byas Govmd Stngh(l) followed S "

. SECOND appeal from the declsmn of T. D Fry, sttrlct Judge"

. of Dharwar, confirming the’ decree passed by T V. Kalsulkar,-’.
Subordmate Judge abHubli, . - -7 ’

. % Second Appeal No. 285 f1909

) -0} (1839)2 M. 1. A. 181, 249, 251. .

BT
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