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Py “ 1000, ha.ve receiv ed from it but for hlS wﬂful default See W@llzams?\r;
T GawEATRAO - Pmcem Mayer v. Mur ray(z) Peacock v I’msell(”’) I’:qlesws};

BALKMSEM V. The M erccmtlle Bank of tke “River Plate“”
CHLH. s ,
~ Mamara3a - On theé ground that ‘the money wentioned in exhibit 184 wast
- MADHAVRAO .

. Smom. held by Apté as a stakeholder;, and was validly assxgned by the:
B “‘defendant to the plaintiff in satlsfactlon of the balarice due on thei
‘agency account, being the purpose for Wh1c11 it was agreed to be;

- held'by Apte;'and that the plamtlff bemg able to recover.the:

- amount so assigned, neglected to do so; weare of opinion, that he’

.is chargeable with the amount. . We, therefore, ﬁnd on the 7th}

“and 8th 1ssues, m favour of the defendant.

. With regard to the remaining ltems demded m the lower Court.
vj»"’agmnst defendant, we do not think, there is any ground for
. -disturbing . that decxsmn Costs’ throughout paya,ble in: pro-

-portlon to-the success of the parties. . .-
' : DR .v’-Decree wme(l.;‘
| e e BiR
) G824) 18.omdS.B8L - () (1563) 82.L.J. G, PL2€6. |

o (1878) 8 Ch, D 424, IR ¢ (1878)"3 O._ P:'D. 330,

L e

-~

APPELLATE CIVIL

————

Bgf‘ore Mr Justzce Chandavarkar aml Mr Justwe Heaton-

1) CHUNTLAL, sox Axp EEIR oF ISHWARLAL® BHOGIDAS (oRIGINAL "
S July 8 PraInTiFF), APPELLANT, v. THE SECRETARY. o®- STATE - ¥or INDIAT
777 1x COUNCIL (orioryan DEFENDANT): REspoNDENT R -

‘TuE SECRETARY or STATE. ror INDIA IN .. COUNCIL (OBIGINAL‘
. PrainNtiFF), ApPPLLANT, v. CHUNILAL, Sox AND mam oF ISHWARLAL.
BHOGILAL (or1einat DEFENDANT), RespoxpENT.* :

. Mazim—Actio personalis moritur cum per=ona—.Maxzm afpplws to a?tzons in

. tort—No application to actions where contractual obligation {mplied by

L ‘:-‘ law—Govemment—Employment o shroff to accept Babaskai - cazns—-—f_

. Shroff accepting ‘Shikkai coins thstead—The coins accepted by Mint.

' ,-'foﬁcers-—lioss to Government-—Measure of« damages-—Acqmesoence or ratt-"
s jimtwn by Government, R

" On the oceasion of: callmg in the Babaahal coing fmm the Brltlsh v1llages m.
the Kaira District, the plamt]ff was. emponed by Government as g. shmﬁ to‘

C % Joint Appeals Nos, 88 and 42 of 1908
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‘”examme and accept the Babashm coms only The plamtxff worked for about 8- ._i910. :

month, during which period he passed 12,170 Shikkai coins- as Babashai coms.'i' o
At ‘that date the Shikkai coins were not current -and had only bu]lxon va,lue ,: ] 0.
“The coins were finally sent to H. M.s Mmt where they were melted. . Govern- =+ ‘Sﬁﬁléﬁff

.

- 'ment alleged that by the shroff’s neglect in aceepting Shikkai coing they suffered - -~ - axp

' COUNILAL

- loss of Rs. 1,758-15.1, whish- they askod the shroff to pay'f The shroff pmd'f " SECRETABY.

Rs. 1,095 To rocover the remaining Rs. 663- 15-1 Government filed & suif o

" OF STATE .

) wamsb ‘the shrofE “The shroff also filed 1 counter suit against Government to/ CHUN H»“h_i::

T ecover Rs 1,095 which he alleged were wr onafully récovered from hun Both . )
- suits were heard together. The District J udge dismissed both*smts holdmg
that Government had suffered a loss by the shrof’s action, but it was ~compen- -
- sated" by the money ‘tlready paid by the shroff. -Against this deoision both .
parties appealed. Whlle the appeals were pending in the ngh Court, the slnoﬂ’ .
died and Ins son was brought on the record as his legal 1epresentat1ve -

o ITeld that the maxim actio personalzs moritur cam persona did not apply
“to the case, as there was an ~obligation implied by law.  The shroff undertook
to pass only, Babashai coins ; and it was an jmplied term of that contract that
if he passed-any other, and Government suffered loss, he should make it good
: (Secblon 211 of the- Indmn Contract Act, 1872) o

Held, further, thit the fact that Government had kepﬁ aud had the beneﬁb.
of Shikkai coins was not sufficient by itself to raise any presumption of elthel'
estoppel or acqmescence or rauﬁcatlon on the part of Government

" Held, also, that the action of the Mint officers in accopting the Shlkkau coms'

»could bind Government only so far as they had derived bénefit from the action

of the Mmt officers ;. that that beneﬁt made them liable only so far that it was

" tobe taken into account in measuring the damages for the loss sustained by .

“Government in ‘consequence of the shroff's devxatlon from the d1rectlons glven
to him and the purpose of h1s employment. S

. Helal, therefore, that in est1matmg the loss suﬂeled by Government owmg

v to the shroff’s action, the bullion value'of the Shikkai coms must be taken into

* account, for they ‘had, on.the date they were accepted ceased to. be cnrrent_
coin, - . : . - . ,

It is a prmclple that nominal- damages a1e awalded only where thore is
. fa.ﬂu?e to’ prove any appreclable damage in fact. - S :

" Jomnr appeals from the dBCISIOIl of Dayaram G1dumol sttnct '
J udge of Ahmedabad, =+ . . oy '

~‘Ishwardas Bhoolda,s, the defendant in orie suxb and plamhﬁ' »

" in the other, was employed by Government at their sub-treasury

- at Nadiad; to examine and _pass the. Babashai- coins that might
be. brOught to the treasury.  “The Ba’oashaz coins Were called in

" b} Government and they were™ exchanged at the rate of 130
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BabaShax coms for every 100 Bntlsh rupees Ishwardas, the'

“shroffy was employed to ‘examine and see that none except

SEGBETARY:{': '._Babashal coins, were accepted at the treasury The, shroff was

or Smun, .

.:employed for about a month It was found that dunng thls'

period; he had allowed o be aoccpted ab the treasury 12 170’
B Shlkkal coins..

IS

The Shikkai coins were: at one tlme the current com in that

. part of the country, but they had long ceased to be. currentv

~and on the dates in questmn they had only bullion value, whlch

. wasRs. 62-7-6 for every. 100 Shikkai coins, - The coins. m
l questlon were finally sent to His Majesty s Mint where they were.
. accepted by the Mint officers. © At the’ period -in questxon “the

value of 100 Babashal coins was Rs. 76- 14-9, .Thus, in havmo f

~ Shikkai coins instead of Babashai, Government suffered a loss:
" of Rs. 14-7-8. for - every 100 -Shikkai coins_ accepted by ‘the -
* shroft. . The loss on the 12 170 Sh1kka1 rupeee \amounted tor.'
" Rs.1, 758-19-1 '

Thc Government then asked the shroff to recoup the lossi

Whlch they had sustained by the action of the shroff, He B

.pa1d Rs. 1,095 in satxsfaohon of the claim., The remmmn(v ':

. Rs. 665 15-1 were still demanded by Government, to recover

_ which they filed a suit against the shroff. The shroff contended §

in that suit sufer-aZés that he was ready a.ud willing to exchange'

. the thkkm coins for the Babashai coins ; ‘and that Government :

- suffered no loss. by his action for, they melted both Babashm .

and Shikkai coins' and - the latter yielded more silver thun.

* the former. Subsequently, the shroff also filed a suit aga,mst'

- Government to recover Rs. 1,095, which he a.lleged were, wrong- -

fully recovered irom h1m :

The D1stnct Judge heard both " suits together and dlsposed of :

) them by one judgment., He dismissed both suits holding that:
~ the loss to Government had been assessed at 9 per. cent., which. -

was covered by the amount pmd in by the shroﬁ' HlS xeasons‘-:

Were as follows

. ‘. “ The sult is. based on a contract, not ona tort Da,mages ae clmmed not

on account of a fraud but on account of & breach of contract Now the breach

- took place in January and February and it has not been satlsfactorlly proved
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‘tha,b in thoae months Shlkk&ls Wero Worth less than the defendants, who_‘ 1910
vpurchased privately, : paid for them, The lealned Govemment Elea,der ~vanted - CHUML AL‘
me to assess the damiages_ on a (different punclple. . He contended that. when R o

" “:’SE(?RETAR_Y o

‘the fraud. was dxscovered the thkkms were only worth their bullion value, and ;-

- . OF STATE,..
therefore, damaues should be a.warded at the rate claimed. ‘But it bas notbeen L AN
even sa.txsfactouly proved thah oni tha.t date’ Shikkais were worth only their - "SECRETARY:

. OF S'rA'm
builion value. - They were ‘good for hoardmg and the Govérnment Pleader_; B

. himself admitted that some people bought Shikkais as auspioions coins. ¢ » v v 4. 'CHUNH‘“" i
.. I do'mot consider the evidence sufficient for holdmg that when . the breach of

duty took place the Shikkais were worth, ndore than the valﬁe ﬁxed‘ under

My, -Bamanji’s order. - Mr. Bamanji hunself was under the impression that

* Government was not enbltled to recover inore than 9 per cent., and it has not 5

. been pressed that as a’ “matter of fact the Shikkals wero Worth less than the .

price paid by the defenddnt, and Government has sustained a greater loss.” .-

The Governmenb as Well as the shroﬁ' appealed to the H1gh
" -Court:* '

" ‘Whilst. the appeal was pendmg, the shroﬁ Ibhwaudas dled .
HlS son Chunilal was thereupon brought on the record as hlS
- _'lefral representatlve. ' : AR

L. 4., 8kah, for the shroﬁ -—In appeal by the shroﬁ' —_—

- Asthe Shlkkm coins were retained by the Mint authorxtles,_
" we-are absolved from liability.. At the mast; there is a téchnical
[breach of contracb and under section 211 of the Indian Contract
Act, 1872, Government can only clalm nominal dameges. See
The Maneekji Petit Manufacturm_q Oompang/, Limited v. The .
Makalazms Spmﬂmy and W eaving C’ampany, Lzmzted(l) and Mayne '
- on Damages, p. 638, - Government have in fapt suffered no loss -
- for ‘they.used both Babashai and Shikkai coins for meltmnr mto ‘

- sﬂver and the latter yielded. more silv er than the former. ‘
In appeal by “Government. —This i is a case of personal actlon
" the shroﬁ' havmg been engaged for his personal skill, -« Thew
. shroff having died, the action does not survive against his® hgir
‘and legal representative. See Broom’s Legal Maxuns, pp. 683 ’
N 684 ‘and ‘Haridas Ramdas v. Ramdas Mathuradas®, -~ - 5
G 8. Rao, Governmenb Pleader,, for the Secxeta,ry of State -—-:
The shroff was engaged only to pass Babashal coins ; there was.
therefore an 1mphed contract‘ between hlm and Governmenb"

(1) (183o) 10 Bom. 617,_ 42) (1889) 13 Bom. 6/7. ,
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. that he was. to accepb Ba,baehal coms and none else. When he

accepted Shikkai coins he clearly comm1tted a breach of contract:

. “‘SECBE“M“ .The mere fact that’ the Mint officers retamed the coins  does not

OB STATE,

- exonerate -him _ from hablhty There” Was no acquiescence “or

. ratification on the part . of Govetnment, nor was there: any

estoppel As to the measure of damages the Government had to“ff
pay for the Shikkai coins,. the artificial high value fixed for:

- the - Babashal coins, whereas they had: only then bullion value,:

the . loss caused is the dlﬁerence between the two values; The’-

_ maxim actzo personalw, ete., does not apply to cases of contract:

and to actions for damages in respect of' wrong done’ to. the:,

: propert) - See. Broom’s’ Legal Maxims, p.. 613 ; Morgan§

’ Rawg/“) Blytb vE ﬁladgate ; Batthyany v. Walﬁ)ﬂlm

CHANDAVARKAR J.i—In Appeal No. 88 of 1908 the lea.rnedl_f

) ,Dlstrlct Judo'es finding that the appellant was employed by'—v
: Govemment as shroff to examine and pass. only Babashas silver-
: coins and not to accepb ‘Shikkai - coins, has not been made. the’

subJect of any convmcmg algument But it is urged that the:
“right of~Government $o complain -that the’ appellan" as. theu'z
agent has’ acted contrary*to the" dn'ectlons ‘given.to. him and thet
purpose of ‘his’ employment is lost by reason of their conducb m{
" keeping. the Shikkai coins, instead of returning them to- the

““appellant, and in allowmw ‘without ob)ectlon such coins to be;
- remitted to the Mint. ‘This’ defence, if it means anythmg, must'}

~ amount to a plea of estoppel acqmeseence, ratification, or novas

~ tion, that 'is, a new contract of "agency, barring the right of

. Government to claim damages from the appellanb on the- spec1ﬁc‘
. contract of ‘agéncy -on-which the acblon was founded. In the
- Court b\elow, 1o such defence was ‘set up in the ple?xdm'rs, unless

'“We are-to underetand the 3rd 1~sue as covering fhem Bub 1b,

‘cannob be so understood, That i issue merely raiséd the questxon
whether the appellant was misled by the actxon of the Revenus
authontaes in reference to the coins in such a way as to exonerate
him from responsxblht). Assuming. that the - pleas in question -
did arise on the i issue, the evidence falls far short of V\hat the.
law requxres to sustain them. T REaR R
o (1ss1 6 H. &N, 265, S e (1891)10h 337, 366.
SO ®. (1887) 36 Ch., D. 269, 2794 T



von XXXV] BOMBAY SERIES. ,

The appellant was employed as fan’ expert to pass Babashali"f“\..’f -

sﬂver coins-only.” It he passed: other coins, the fact that his . Crowman

- employer appointed others, such as . appralsers ‘ab the Mmt andjf_' Srovorizy

‘the Mamlatdar, ‘and the Aval Karkun ‘at the sub-treasury ab’

‘Nadiad, to see” whether the appellant d1d his duty’ a,ccordmcr to

“the-directions, and that those others allowed thkkal coins to. be
~passed by him; cannot 'relieve him from  his duty as agent, " Cavaima. -

_There was- no- ¢ontrach ‘between him ’ and Government that he~

- should "be held to. ‘have fulfilled his duty, if other servants

:‘employed by) them. to inspect his work allowed him to depart
* from directions given to him.  As for the fact. that Government

have: kept and had the beneﬁt of. the Shikkai coins, that by itself

- raises no presumptlon of either estoppel or fatification, . The -

" directions given to the appellant when he was employed were
“specific ; he was to pass Babashai silver coins only. ‘That was

his duty, lrrespectlve of supervision or mspectlon. If he, or any
; other person s1mllarly employed remittod other coins and the
" Mint officers kept . and used them for Grovernment, i cannot be.

“said either that Government caused the appellant mtentlonally
“to beheve and to:act upon the belief that their specific directions

a,were modified by them, and. that the orlgma,l purpose of the .
" agency was changed or that they acqmesced in or ratlﬁed the .

eppellant’s ‘acts.” Rat1ﬁcat10n ‘and’ acquiescence mean. a full

. knowledge of the facts. The Mint officers were -agents, of |

..Government to recewe Babashm coin; they .were not agents to

_contract for and on- their beha.lf 1n the ‘matter. . Their action .
_'eannot bind Government, except so-far as’ Government have
" derived benefit from the actmn of the Mlnt ofﬁcers. That benefit
- makes them’ hable only so far that it is.to be ta,ken into account -
"in meusuung 'the. damages for the loss sustained by Government '
“in. ‘consequence of the appellants deviation from the dlrectlons :

- given to him and the purpose of his employment S d

The. next: questlon is, as to the measure of da.mages The_;
lower Court has taken ~as.the measure . the dlﬂ'erenee between
. the 'price actually pald by. Government for the Shikkai coins’
(Rs. 100 for 130 Shikkais as if they - were Babashai) and.

‘their market value, - Calculatmg the damages on this principle,
) the lower Court’ has ‘held that the ‘amount.-paid by the
' B 1229—3
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appelhmb to (xovernmenb nder pxotest fully represente
Joss mcurred by them owmg “to*his “breach of the contract
adency . The appellant seeks” by his clmm to recover.a portlon .
. -of that emounb on the’ uround that Government ha.vmo‘ rétained :

- and made use’ of the Shikkai coms, are. entitled only to nommal

damages _This contentlon ignores the. pr1nc1ple that nommal

* damages ‘are .allowed | only Where ‘there is failure to prove.any:

apprecm.ble damage in fact. " That ‘cannot, be" smd ‘to have been -
“the case: here. For the Shrkkal coing’ swhich were let in by ‘the:

appellant in: breach of his duty, . Government pald ab a. certam

_rate and had'to suffer actual loss in- money. That is found by

““the. Court below and-we h@ve Jheard no argument agamst that

ﬁndmo Ttisa question whether the Jower Court is right'in-

est1mat1ng that loss sustained by Government by the difference

-~ between what Government’ paid for ‘the'coins and their arket:

value. -That question is mlsed by Government in their Appea.l

(No. 448 of. 1900) fromt the decree in the suit” brought . by . them -

agamsb the present appellanb Ishwardas But the questron ‘does’;

nob anse in this appeel SRR

' On these’ grounds the decree in Appeal N 0. 38 of 1908 must‘
be a.mended as to costs which aré to be. pa.ld by - the appellantf
In other respects the decree’ musb be confirmed with CoStS.

- Dealing now with_ Appeal 1\40 42 of 1908 it arlses outof &
sult brought, by the Secretary of State for- Ino’ha, in ‘Council to
~recover from - the defendanb Ishwardas Bhomdas, a cerbaln

" amount as representmg the loss caused by him by passmga

» certain number of Sh1kka1 coins as genuine Babashals, contrary..
.to his contract of agency with Govemment The ' defendant’
had pard to (xovernmenb tnder: proteeb a sum in satxsfzfctxon of
the loss, bub Government claimed mote und filed the suit,

The lower Oourt disaliowed the claim.on the ground that ’ohe

o sum_ pmd by the defendamb under protesb fully represented

* the loss VT

After Government had pleferred thls appeal from the lower\
Courbs decree, thc defendant, (respon«lent) lshwardas Bhomdas
.died, and hls leg,al representatwe was’ brouOht on. the record m

“a h1s place, S
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A prehrnmery obJectlon to the he’mng of the appea.l is raised.

'on the- ground that the eetlon bema of: a’personal chaxacte'

does not survive owing to the death of “the- orlgmel defendan'

" Ishwardas® Bhowdas, eccordmg to the mexun “ actw pm‘onah
moritur cum. persona.”-.

. “The apphcatlon of that meixim is l1m1ted to actlons in which =
_1emedy is sought for:a ‘tort; or for somethmcr which’ invalyes, at-r;_}- :

- any rete, ‘the- notlon of ‘Wwrong- domg %y per Lord Mg‘cnao‘htenf’

Cin The United  Collieries - Ld. "v.- Szmpson(l) - But' ib-"does’
" nob apply to actions in which compensatlon is clelmed for mJury: :
to property on the strength of an express” ‘or 1mphed contract :
Plnlhps V. . Homjfray®. : Tt is nop only” where there’ is an"
exprees contract that a smt O'rounded on some.: -default” of ‘the:
‘person whose representatlve is sued can: be ‘maintained ; but if-
the position of the parties was such that the law-of- Englandr
would imply a contract: from that position, then on assumpm‘ the
exeeutor might’ still * be. held . liable, There . are ‘many "~ cases.
.where . en actzon can b hrouaht upon an- obhdatlon implied by -
law in consequence of the posmon Whlch the parties. have under-

. taken o’ one another Battkg/cmy \a W alford@) See - also

'\Bunbzwy V. Hewson“” '

- The preeent is one of such caises, - beceuse here the defendant'
Ishwardas undertook to pass’ only Baba\har coms.. It was an
1mp]1ed term of ‘that contract that; if he pa.ssed any other and”
Government suffered loss; he: should make it good." (Sectlon 2113
of the Indian Contract Act) Government complam and have.
proved that _owing to hrs default, they have been. out -of pocket'
' inasmuch ‘as - they’ had :.to" pay. in their. own currency for
" Shikkaj, mstead ‘of Babashal coins.-- The m;ury complalned of
s to theu- personad estate, and ‘the actlon is one.on assumpszt
~since the defenda,nt by the term of his employment annexed by
law to the contract aoreed to 1udemmty Government for the loss.

The actlon, therefore, survives. The next questlon in thlSv
: appeal is Whether damades have. been’ estimated by the “lower-
Court on 8 correct prmmple That Court has held that (zovern-’

@ (1909) A, . 38356 p. 351, . @ (1887) 86 Ch.D 269
| @) (1883) 24 Ch, D, 439, . - 7 @ (1849) 3 Exch: 558.-
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meut are entltled to damages bemg the dlﬂ'erence between. he
money they paxd actually, (100 for 130 Sh1kka1 coins; as if- they
- were Babashais) and the'market. value of the - Shikkai coins ‘ab
the date of the remittance of the ‘latter' to the: ‘Mint. - G*overn-ﬂ
- ment ob]ect to the market value being taken into account and -
-contend, that only. the bullion value of the - shlkkal coins must
he deducted.. The prmclple adOpted by the lower : Court treats
" the: transaction as one- between. vendor and’ v‘endee not 8’
between principal “and -agent. In- Cassaboglon v. Gidds®. the
plamtlﬂ‘ appointed defendant asvhis agent to select ‘opium “of a2
. certain description ; the defendant selected and sent opium of a:
- different’ descnptlon part of. whlch the. plaminff sold. The’
~ plaintiff sued the defendant for, loss and claimed damages on the :
footing of the difference between. the market ‘price of the artlcle

B ordereg and the proceeds of the sale of the- drug actually “sen. -

. But it was held tha\‘. he could not- so claim- and treat his ‘agent’
- as:vendor of the oplum to him, and that. all ‘the plmntnE was -
entltled to was the actual loss and damage sustained by him -’
through the defendant’s negligence and. breach of duty In the
- present case the Shlkkal coins had ceased to be a legal tendcr,

‘and the evidence_ a.dduced by the reepOndent to show that people: -

“were buying them.in market is not satisfactory.” The - evidence -
adduced for Government to prove that the market rates rehed

. upon by.the respondent were inflated and - fictitious is” not, -

contradicted ; and the experts exammed state that since Shlkkm
ceased to be-a legal tender, its price has been reckoned accordmg
to ‘the bu]hon Value (see Exhibits 116 and 69)

" The other appeals by Government follow sulb
* The vésult i ig 1= :

Appea.l No.-88 of 1908 Decree amended as to costs which
' are to be pald by the appella.nb In other respects conﬁrmed
Wxth costs.: o ‘;‘ L N S

Appeal No.‘55 of 1908, ':Do;,-' ST o,
Appeal No. 44, 45 and 47 of 1908 Decree reversed and clmm

: awarded with costs throughout o :

(1) (1882) 9Q B. D. 220.
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Appeal Vo 42 4‘3 and 46 of 1908 Decree reversed and clalm

: recewed and not’ du}y accounted for.

'V,No 2,

‘to accept all genuine Babashai rupees at the rate of 100, Brltlsh

_-Indian for 130 Babashai. . The' defendant-shroffs were- employed :
“at the treasuries to’ scrutlmze the coing oﬁ'ered and to pass
~only genuine Babashai.  As a fact they passed large numbers of -
_ Shikkai rupees, and- thereby, it is alleged, caused & loss to. the .
 Secretary. of State for India in Couneil. - Subsequently the .
- shroffs paid certain sums by way of damages, but the Secretary
‘of State, deemmg the amounts so paid insnfficient, has sued to "

recover furtber damages. | The shroffs sued separetely to recover
" What they had pa1d ' ' A e

The suzts were heard by the District J udge, Ahmedabad who,

" .:vby consent dlspOsed of all the contested points in one _]udgment -
: He disiissed all the sults and ordered the parties to .bear their -
; own costs, holding. that though the. shroﬁ's Were he,ble m-‘

da,mages, they had paid enough

" Both parties have appealed, end here, as in. the Court below,.
:A'one Judgment will suffice. The District Judge bas dealt ndequate-{bfﬂ :
“lyq and conv mcmfrly with the appellant-shroffs’ defence that they
o beheved the expression “ genuine. Babasha1 i mcluded Sh1kke1
 riipees, and that they did not dtsobey their mstructlons in. accept-
. ing Shikkai rupees.  There ‘can be no doubt in my mind, on the -
. evidence, that the shroffs. deliberately” accepted Shlkka,l rupees.

knowing that they ought not to do.so and. understendmg why

‘they ought not, © This defence is so d1smgenuous and ‘without -
" merib thet I am surpnsed that we were troubled Wzth 1t m :

’ eppeal

o APpeal N o. 4:3 ot 1908 the decree is also agamst defendant.' :

0%
‘awarded with costs throughout agemst the Ieaal repreSentatlvei':x

‘of the. deceased defendant in- each suit to the extent of the assets " Sormmeny ,

CHUNILAL -
o -

OB STATE,
. ARND

" SECRETAERY
" OF STATE

T

b_dHUNm‘Al‘a.’ B
HEATON,J —In a series. of sults the. Secreta1y ot otete for Indla. o
m Councrl clalmed agamst ce1ta1n shroffs for damages for breach
of a duty they had contr acted to perform. - Bneﬂy stated, the factsf
_ are these : on the oceasion of the substltutlon of: Bntlsh Indlen
* for Baroda Babashai rupees, the Goveranient breasuries undertook -
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The defence thut had Government returned the Shrkkm rupees f

the shroffs could” have mrmmrsed thexr obhgatlon to make good'f
“the loss to’ Government is almost as dlsmcenuous and ‘quite .as".
;«.ﬁunconvmcmg The idea: underlying this - defence: is that had’-z'
‘the Mint. returned the Shikkai rupees, the shroffy could Have
. -exchanged “ them for Babashai, bave changed ‘the latter. for -
‘;-Brltlsh and so have' reduced their losses to- somebhmg far . short '
“of what- they have. been - required to pay to- the” Government.;,

“How far the arithmetic of the defence is good I do not -engiire,-

At what Tate the shroffs could have got. rrd of the Shikkai rupeesf*
‘had they been returned, is a matber. of pure imagination - and -
~“eonjecture on whlch we need not, occupy our minds, It will
- suffice to - say that. the, Government were not under any .
- obligationy express or- implied, to return, without any demands
- from the shroffs, the Shikkai rupees, which they had accepted
" not even for" the* purpose. of enabling these shroffs -who ‘had g
* deliberately failed: to fulfil their. dutlee, to escepe some part
. of the. loss which such actron entalled.‘ AT SO S

""We are only concerned to find out What was the loss to
Government entailed by this neglect of duty on the part, of

" their agents. - The _plaintiff. -Government’ found themselves

burdéned ‘with a large number of Shrkkal rupees ior which they

had paxd ‘Rs. 76-14-9 British per - 100 : though for coining
purposes t.hey\ were.worth only Rs! 62-7-6. Their’ loss clearly -

‘was the dlﬁ'erence between these two.sums for ea.ch 100 Shikkai -

rupees. This i is their loss because they can only do one of two ;
_ ‘things. ' They can c01n the Shikkai rupees into Indlan currency ;

in which - case they are worth to Government no .ore than the -

cost of - buymg ‘an_equivalent amount of silver in the open;"{
, market and that is Rs. 62-7- 6 for each 100 Shikkai rupees.*- Or *
" they can sell. the Shikkai rupees in the open’ market; in whleh_f
: event they . Wlll ‘fetch only Rs. 62-7-6 for. each ,hundred. " The -
rate of Rsi. 62-7 6 ig that which prevaﬂed some time shortly :.

after the acceptance of Bahashar rupees at the treasurles and when

-{consequently the dubres ‘of the shroffs had come to an end. ®

That rate varies; “but no objectron has been taken’ by elther gide

to the rate of ‘Rs._82-7-8 if it be " determined - that " the rate to.:
be taken s a rate subsequent to the last acceptance of Ba.bashar
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jf\f_That rate would be Rs, 67 or perhaps something more, and- ifthat
“rate be: ‘taken, the- loss payablé by the shroffs is materially = "

-;'i'l‘upees at the treasunes. v The shroﬁ'-appellants however contend
8 that the - rate", which ou;{hb 16 b taken is the price of Shlkkal
“’rupeés at the timé the: breach of duty: by the shroffs’ occurred e

- SECRETABY :
“OF STATE, -.

‘28

©2010,

Onvmmn

- AND -]

- 'BECBETARY.

jf‘;.reduced Thab is the rate atwhxch the Distriet Judce has estimated- - ©
the loss. It seems o me he has proceeded on & wrong principle,
o The actual loss to Government is- what I have stated—that to"
~'my mind ‘is clear beyond ques(non “The :-Government are *
“entitled to, be recouped that loss, (sections 78 and: 211, Contract'f
- Act) ‘unless it be shown that bit: for- want of reasona.ble care“
. or but for failure to: petform -50M8 duty they. owed the: shiroffs,
. they would have. incurred & smaller loss. Thére- was no failure -
. on the part of .Government in. the performance .of their duties p
to. the- shroffs, Was there any want of reasonable care? I
"-‘cannoi; 586 - that there was,. What is it that the Government
* failed to-do which’ they ought to have done?  The ouly thing.
}"suggested is that they should have returned, the Shikkai- rupees

o the shroffs.” This pomt 1 have dealt with. in so fav as it is
& “matter of obhgat:on “Is their anything in it reuarded 83 &

'{ematter of reasonable ¢are ? I think not. I do not. thmk it was -
;_unreasona.ble to’ retain the Shikkai rupees and I am- uneble to
;;:eoncewe of any reason for which it ean be said to be unreason-

~able. It is useless:for. me to deal further with the- argument‘
~on this point addressed to us, for I am unable to see any’ohmg 1n-,‘.

1(‘, .whatever deservmg of serious conelderatlon *f“t s

e

. The arguments in these appea,ls havé. occup1ed us for a long_f
- tnme and have covered a venety of pomts as to Whlch dlscussmn )
is unnecessary.\ The case-is really very simple mdeed., Ther
; ,shroﬁ's “deliberately and knowmg they were wrong to do 80,
. accepted Shikkai rupees and thereby induced the Government to
“pay for them far more than they were worth, besides ‘burdening -
} (Jovernment w1th a commodlty they had never undertaken to‘;"
’buy and- did 1ot want. . The loss caused . o Grovernment is -

: funmlsﬁakeable and easy-'to ascerbam ’\Yeverbheless the defend-

f‘ants ha,ve striven to minimise- thelr hablhby, ﬁrst by assertmo' .

_}_entn'ely false defences, and then by the exercise of mgenulty in
> devzsmg worthless legal arguments ‘Had they been well advxsed
' they Would nob have appealed. :

OF STATE .

it P
- CHUNILAL,.,
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. One other pomb remams.:‘ Ink two of - the caseh the shroffs\:

,vdled durmg the pendeney of the suit-or appeal and it is uraed;

that the right to sue d1d not survive...” This contention ]S based’

: - on.the. maxim “actw peraonalzs morifur cum persona’’, ThlS~
:SBCRETABY .

maxim does not. apply Where, as here, the plaintiff has sustamedf

. owSmm

- Caﬁumu..

1910, -

L July 2.

- a pecuniary loss arlslng out of a breach. of obligation or contrag’
- tual duby, by the person - sued. "This seems to me- to be. clear
Cfrom” 8- study of the. three F‘nnhsh cases : P/zzlhjas .
""‘Ilamfmg(l) -and Battﬁgan y v. Walford® and United Coll@emes;
A, v, Smpsm@ I would dismiss .'the appeals of the;
"V'shroﬁ's with costs throughout and allow the. appeals of. the-
~Secretary of State and-award the claims with :costs throughout
",as proposed by my leamed colleavue. T

J)ecree accor dmgla/

R '_R.x
(1) (188%) 24 C.D. 439, . @ (1s8Y) 360 . 560,
: @ (1909) A C. 36 C. D. 883,391,

APPELLATE OIVIL

———

Before Mr Justzce Ohamlavarlcar and Mr. Justtce Eeaton

JOSE :ANTONIO BARETTO (ORIGINAL DEFENDANT), APPELLANT,, o
- FRANCISCO ANTONIO RODRIQUES AND OTHEES (omsmn PLAINT-{ :
mvs), REsroNDENTS* S y R

' Jurasdzctwn-—Caw t'—C'onsent of tﬁe partzes as to szsdwtwn——Suzt of value

Izeyaml the jumedwtwn of the Court—Trial of smt—Jumsdwtmn cannot .
be guestwned in appewl—Evzde'nce Aet (I qf18?'2), section 58,

" The plaintiffs filed & sui for partxtlon in the Court of the- SubopimatQ

a Judge, First Class, valuing their claim at, an amount which made the suit.
triable by that Court alone, TheJ udge, howeve1, made over the trial of the:
.. suit to the J oint Subor dinate J udge. In the latter Court, nexther parby raised |
~ any obgectxon on the ground of Juusdmtlon ‘mor was any issue raised relating -
. toit. The trial ploceeded on meyits: and s deciee was passed in favour of:

“plaxnhﬂ’s The defendant appealed to the lower appellate Court, whers, he for

the first tlme 1msed the question of ]unsdmtmn cn the strength of the market .

j value stated in the plaln%. The objection was overruled On appeal -

. *Appeal_ N 0. 57 3_01’ 19097
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