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])eposzt of moneg/—— :S’takekolder-— Valid assi gnment by deposztor fo In.s- cradu'w‘-z

glect of the e1 edz!ar to recover »—=Oreditor cha, geable wzﬂz the amowzz‘.

Where money deposxted W1th a stakeholder . Was v«hdly assxgned by the‘
depositor to his ereditor in satzsfaot;on of his debt and the creditor, being’

able to Tecover the amount so 1351gned negleeted to do 80 he was chmgeable a

_with the ammmt

st appeal from the demsmn of Rattonp Ma,ncherp, Fxrst :
Class: Subordmate Judge of Poona, in. orlgmal sult No. 359_

Of 1902 ; e -:.’:'- :

~ Thie- p]amtlﬁ’ Hxs Hwbness t’ne Mahamja Madhavmo Slnde :“
Sarkar of. Gwahor sued to - recover | from the - defendant, :
‘Rs, 4,178;7-2 and for account and dumaves. - The’ suxt “was filed

on: the 29nd ‘October 1902, The plamt alleo'ed -that. the,;

defendant was plam(nﬁ"s Vakeel (agent) ab Poona and - ‘was as

such in management of the plaintiff’s Inam, Patelkz Vatans. ‘and:

propmetary lands in the Poona, Ahmednatrar, Sholapur and Nasik
‘Districts, that the. ‘defendant was appomted plamtlﬁ’s Vakeel on
the 28bh J' anuary 1897, and’‘on the- 2nd Febluary next he took
over charge from: his. predecessor tha,t subsequently the":_v
defendant bemg dlsmmaed be was dlreeted on the 2nd Novembex

JPRE '. ..,_‘

o E:rs! Appeal ho 9 of 1907
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1901 to dehver over charge of the cash balance, papers and;
~dead-stock to his suceessor; one’ Parchure, that - the defendant’

~accordingly delivered over charge- on” two dates, namely, the
. 9th December 1901 and the 12th July 1902, but on both: the.

.occasions he failed'to dehver over the account to’ his sticeessor,

;. he did not properly explain ‘how he had disbursed  the various -
. sums that had come to his hands, and -the plaintiff was therefore

obhged to make the gecount as far . as it was possible- fromi

. Goshawaras (abstracts of accounts) the defendant had sent to

~him from time to time, and that the suit was fled on ‘the basis

" of the account so made.. Out of the amount which the plaintiff
. sought to recover from the defendant bhe 1tem of RS. 3,136- 15-11 :

was strenuously contested,

The defendant answered that (1) When the plamtlﬁ' appmnted"
bim as Vakeel, he deposu;ed Rs. 8,000 with Shrimant Gopalrao
“Vithal alias Bhaxya. Saheb Apte Fxrst Class, Sardar of Gwalior;
b the direction of the MaharaJ& (plaintiff) hlmself and when he'
~gaye over charge to the plaintiff’s present Vakeel, he gave to the

said Vakeel with his consent 8% cheque 7 (letter) to recover the
balance due from the said deposxt of. Rs. 8,000 and. the plaintiff
aceepted the  cheque”’ and passed rece:pt in his favour, therefore,.
the present suib would not lie;- (2) he was unable to give a
detm!ed reply with respect to the various items claimed unless
- he was permitted to see the papers which he handed over to the
plmnmﬁ ; (3) he was not guilty of negligence or default in the
.discharge of his duties as plaintiff’s Vakeel ; he. did everythmn
after havmg obtained the previous sanction of the plmntxﬁ' and"
dlscharged his duties honestly . and. diligently ; (4) and -that~it
- was not eXplamed in the plaint by. what act or OIDISS!OD, he{'
occaswned the loss or ‘damage, c]almed by the p]amtxﬁ £

At the. hearmg the Subordmate Judge fromed nine 1ssue>, and )
Whlle the suit was pending the pariies put in a joint apphcatlona
“on' the 18th March 1905, stating that the dispute betweéen the.!
partxes had been: compmmmed and asking for the mthdrawal of

“the" suit.. This - was" allowed. - On- the 4th -~ April 1905 the :
_plaintiff’s pleader’ apphed for a rev1ew of the ‘above order on’

‘the'ground that. he had consented to the’ w1thdrawal of- the ‘suit -

tupon the strength -of telegraphlq mescaoes whxch Wereg
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:subsequently found - oub to be bogus and ﬁctrtxous and not. "
"emanatmg from the plalntlﬁ' ‘Maharaja or; his? responsxble .

.;oﬁicers. -On. the 15th July 1905 the Subordmate Judge passed
‘ H H THE

;vo.n order restormg the suit; to the ﬁle.

questlons involved in the case.
. The Subordmate Judge accordmgly added a tenth i issub™ to

the nine ‘already - framed ab the: onglnel trial. *On’ the’ ﬁrst,'

seventh elghth and f:enth 1ssues, the ﬁndmgs ol’ bhe Subordmatef
Judge were as. follows fm

y. (1) The pla,lntlﬁ" wes entltled to recover Ra. 3 901-14 6.
(7) The deposxt of Bs. 3 000 - was nob made- by the defendanﬁe

Wlth Gopalrao alzae Bhaiya - Saheb Apte ab the desxre of the:

’ Maharaja. :

: = (8)- The defendant was not entltled to set off that amount.
iagamst such amount as mxght be found due from h1m to the
Mplamtlﬁ'

(10) The smt was not properly and vehdly compromxsed

" 'The Subordmate Judge pessed his- decree in’ the followmg
terms

Declee for the plamhff for Re ‘2,901 14 8, whxch he’ do” recover from the.
. defendsnt _The defondant is also hereby ordered to hand over to the’ plamtsif

the kirds and khatavanis for the years he was in office as plaintifi’s ‘Vakeel, or
in default to pay him Rs. § by.way of demeges It is-but. just and proper
that ghe defendant should pay "his own eosts aud those of the plaxntlff to the
exbent of the claxm deereed LS ,

The defendant havmg appealed the ngh Court on the:
'3rd September 1908 recorded -the followmg mterlocutoryj

_Judament

- 8corr, c. J' -—-The prmcxpal pomb in n this appeal IS, whetber
the appellanb was entitled to claim that the debt, .due by hun to
. the respondent, ab the. time when he. relmqmshed the -agency at,
“the end of 1901 has been satxsﬁed. :

1910. R
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The defendant appealed agamst the sard order but: the -appeal .
“was. reJected =The Hmh .Court, however;- in- dlsposmcr ‘of ‘the ~
appeal directed: . the Subordma.te Judge to ta.ke evrdence and-
“inquire into the- questlon Whether the suit-had been ‘properly -
“and validly compromrsed and- to declde Jt along. with. the other 3

~. BINDB.
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, The way in) Wh1ch the rpomt -was: taken A he wrltte_,;
1?31;‘}3,’;2 " statement was, that there had been a payment by cheque, rehance‘;
" being- placed ‘upon” a. letter, dated the - 9th. ofDecember. 1901

g A&&’J‘f (exhibit = 127).:. ‘The - expressxon s cheque s obvxously S
. ’,~f‘~“§§ﬁ§f“‘° mlsdescmptxon, but the real question which.arises with reference -
ST bo thatb document 1s, whether the letter does not’ amount to an.
equltable assignment of the money held in deposnt on. eccount of -

~ the plamtlﬁ' by . Gopa]rao Apte,” whether, in 0the1 w ords, it is
" not.a transfer - of an actlonable claun w1thm the - meanmg of .
sectlon 130 of the Transfer of Property Act IE it. be ‘held to’ be -
‘a, transfer of an’ actloneble clalm, the next questlon Whlch.
~ ntises is, whether it wis- accepted by thie. plamt1ff .agents a8 an.
abaolute ot a conditional satisfactibn of the” claim -*of - thej
Maharaga for the. cash balance shown to bein. the hands of the

. defendant at -thé time - of his _ rehnquxshmg his. aorency, and )

) secondly, Whether those agente had any. authomty, express Cor®
implied, to a.ccept such transfer in’ satlsfactlon, cconditional - orj:
; otherwise, of that- clalm. In demdmo the. qucstlon of - 1mp11ed
* authority one’ consideration.; which will-arise is’ the ob]ect for~
~which the depos1t was held by Apte, if it was held for the -
purpose of meetmo such ‘a claim as was . pleferred by the:

: Muharaja arramst his agent, the plesumptlon of 1mphed a,uthonty
f wﬂl be stzong. . :

’l‘he further question, which. still arises if the acceptance and.
the authonty are established is, whether, notw1thqt'md1ng ‘that:

" the deposit money has mnot infact, been recovered ~by'- the
M&ha,raps agents from Apte, the 1\f[ahsua_]a or hig agents have..
-not so ,conducted themselves by newlect or omission as. to be-
cstopped from contending that the claim, agamst the: defenegantf
_in'réspeet of the belance in his hands hat not been eatlsﬁed by '
the assugnment of hxs clmm aoamst Apte. ' X '

None of these questlons have been aro'ued in the lower Court '
but they are, in our opinion, questlons the determma,tlon of
" which is essential” to the right decision of the suit upon the:
ments and we ‘therefore frame the fo]lowmg 1seues : '

(1) Wes ‘thers 4 tmnsfer of an actionable clelm agamst Apt_
by the’ letter of the 9th December 1901, exhlblt 127?



“VOn*XxXV]’, BOMBAY SERIES 5

(2) It ‘50, did- the plalntxif o his agents accepb the same in '77'.“1.?19-’"
.condxtmnal or ‘absolute - sabisfaction” pro. tamto ot‘ the clann fm_j;fff' GANPATRAOD
E cash balance. against the defendant’? P | BAmERSANA.

(3) 1t the” transfer Was 80" accepted by the” agent , ‘had theyfg;‘ . Nﬁni{ngf
authorxty express or Imphed from: the plalntlff 50 o’ do g

MADIIAYRAO" -

(4) I‘f so, Whether the plamtlﬁ' or hls agents have so’ conducted L SEPRx
' themselves by omission or neglect " as to éstop the" pla,mtxﬂ' from :f;
contendxng that the clmm for cash balance has nob “been satwﬁed}'}_
»by the transfer ? o

In cons1dermg the - last issiie thé Subordlnate Judge should:»
refer to the: -case of PeaCOclc i Purssellm

*.The Courb should take such addmonal ‘evidence as - may e
tendered .upon these Assues "and: retum its ﬁndmgs thereon‘jﬁ»_
oo‘ethel with . the evidence Wlthxn four months '

=0 the first i 1ssue the Subordmete Judge recorded & negatlve"{
'f,iﬁndmo and gave no ﬁndmgs on the remammg issues,.» ]

.~ The appeal then ceme on for alo'ument before Scott C. J o and;f‘
“'Batchelor, T

P D Blmle for the appellant (dei’endent) —

, The 1ower Court exred m holdlnrr that the deposut Was not made E
i at ‘the desn'c of thc MaharaJa plamtlff Exhibit 184 is clear on,,
the ‘point.-. Gopalrao Apte acknowledges therem that the amount
“Was kept with him as securlty for the- -proper dlscharge of our‘.
".dutles - Further, in- exhibit 129 ‘he says that the money Was‘,
".depos1ted w;th hnn ab the métanee of* the Mahara,]a, This" Was .
~at’ least the” understandmg between ourselves ‘and Apte. In -
-_exhlblts 180 and 150° we say. th-xt “the’ money was deposﬂ:ed ‘ab -
-the ﬁlrectlon of the MaharaJa Moreover, the: acceptance by*.
, Parchure shows that it was a deposlt at the 1nstance -of the‘»_‘.f
; MaharaJe, othermse ‘He* would ' not have’ ‘received our letter to
* Apte, exhibit 129, a.nd would nob have taken from-us the charge! .
- of the office. - Further, Parchure 1nqu1red by wire of Apte and -
g havmg recewed a reply from’ hin. ‘aceepted . the letter- of.
" assignment; exhibit 127... We. asmgned over the ‘money " which
~Apte held for: us to the plamtsz who never mede a. demand on»;_'..

(11 (1863))32L J C P 266
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":fA’pte It is'not necessary tbat any partlcular form’ of expressxo .

- -should be used “to create an’ assignment : Buck v. . Robson®;
BALKRNH‘IA o

2 .zt

re Wﬁwtmg(z) I transfer can be implied,’ it is qmte sufﬁclen !
" aecording to Taw : section 130 of Transfer of Property Act.

. the letter &nd passed & recexpt in hlS favour
3 _to this cl*um are, the lst Tth a.nd Sth xssues —

, aggregatmg RS- 4, 178 '7-2 are due tQ hun from the detendant ? A

"THE INDIAN -LAW REPORTS, - “[VOL. XXXV.

therefore contend that there was a transfer by us of.,‘ an

= actmnable claim, -

17 A, Kﬂme Wmh @ H. Kulkarni fot -the  respondent

‘, (plamtxff ).

SCOTT, . J -Thxs 1s a. smt to recover from the defendant
“Rs. 4,17 8-7-2 i respect of moneys alleged to be due by him to the-

_plamhff on rehnqmshmg his agency of the plmntlﬁ’s Deccanf;
) Estates

" The plamtxff is the Maharaga Scmdla of Gwahor who has Tnam

“and Patﬂkl “Vatans and. other Iands in thé Bowbay Premdencyif

und entrusts superwszon of them to an agent at Poona. - :
On the 2%11 of January 1897 the defendanb was appoxnted the?

pla.mtlﬁ”s agent and took over. churge on the 2nd-of February mf
" that year. . He was d1smlssed towards the end of 1901, and on 9th.
of December in that yeat gave. over charge of his bffice to Parchure,
She p]mn'mff’q age’nt at.the date of the ﬁ]mg of the suit. :

* The most important item:of clalm relates toa cash ba[ance off
Rs 8,136-15-4 which, aceording to the accounts. fut‘mshed by the.

"“defenda,nb to. the ‘new_agént, was in. his. hands " Qn the ch of

December |
- The. defendant pleads thab when ‘the plamtlff a.ppomted him

H

. as agent, be the defendant deposited Rs. 3, 000 as security-with

Shrimant Gopalrao, Vithal Saheb Apte, a First Class Sardar. of .
B Gws,hor, at the chrectxon of the plaintift himself, and when he gave -

- -ovor chatge to the new agent*he gave to him a letter to recover .

‘the balance due out of the said deposit, ancuhe plamtlﬁ' accepted )

The materml lssues “raised in the lower Oourt thh referencef

(D« Does the plammﬁ' prove that all\or axiy of the sum

(u (1878) 3Q B D. ese m (1878) 10 Cb.D 615
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(7 Has b .defendant deposxted Ré: 5,000 ‘with Sardar e
",Gopalrao V1tha1 b the’ desne of his’ master when' he was ﬁrsb "GANPATRAG

":;l'appomted Vnkeel 72 Buxmam
,(8) “If g0, i 'idefendant enintled to set oﬁ that amount agaln;y E ﬁtﬁnﬁf :

MADHAVRAO

}:such amount. as may be found due’ from hxm to the plalntlff? i Soe, ,

] The hearmcr of the case was verrmuch de]ayed by an order of
__fdlsmlsqal Upon allegatxons of a compronnse, which subsequently:
+ proved to, Jbe incorrect, and the suit was then restored- and trxed».
by the’ dxrechon of- th1s Court. lt has now beeri” dxsposed of §"by
5 the Suboxdmate J udrre, who hag passed, 5 decree for. the p]amtlﬁ‘_".

for the pnnmpal sum clmmed together- with ‘the other smaller‘;-
sums, -

The case ’has however, “been tned on’ very unsatlsfactory -
‘mateuals, for the plamtlﬁ' relymg upon his’ soverexgn rights, has
~ declined to answe1 Some’ very. peltment mherrogatomes admin.
- istered'to hnn by the deféndant'as to interviews alleged to have -
- taken place between them. , On the other hand the defendant'_";
‘ apparently- hoping to; the last for 4. settlemenb with” the  plaintiff, .
‘gavevery mieagre ev1dence - The. alleged* deposmq,ry Gopalrao
Vithal Saheb Apte ‘was riot exemmed i the earlier stages of the..
suit,and at:the time When' the’ completmn of “the trial had been”
“directed by the ngh Court,” was dead. The questlon abissué has;
therefore to b6 de(nded chiefly upon doqumentary ev1dence. 16
_appears that on the 9th of Décember 1901 .when the defendant -
‘handed over. charge to the new agent a memoxandum was pres -
pared of the property handed over, which stated that the balance in .
the defendzmt’ rhands found, due to the-end,of ‘Samvat 1957 was'
‘Rs, 2 982-15-11, and had been handéd over: This memoranduin was A
- endorsed by Parchure. . It is notpretended by the defendant that
the balance was handed over in cash. -It is however admitted
~ that 4 letter dated the 9th" of Decembar 1901 addressed to.Kunte,
- the head of the Mafi Office ofjthe plamtlﬁ ab Gwahor, and signed
R by the. defendant (exhlblt 127), was handed to Parchure stating "
: that the defendant had handed over char«e and got a recexpt and:-
-thdt steps should be tuken to recover ‘the Rs. 2,982-15-11, being
“the amount of the balance W1th the’ defendant from “his money;
:kept in. reserve by Scmdla Sarkar Wlth Gopalrao Vlthal Apte.f
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e .fm the due dlsehmge of the fnnctxons\ of “his ofﬁce, and that'
letber had also been sent to Apte.. "This was - forwarded o tho’
- Mafi Office on the 10th of Decernber 1901 along’ \mth the memo{;
"above referred to bearm"r Parchme 8 endoraemenb e '
. MADHAVYEAQ.
... BINDE,: .~ - )
T jdocument 51g11ed by Apte, from which it- appears’ that: from”
.~ October 1895 to October 1897, money of the defendant had been-‘j-
-_'»lymnf ab mtelest Wlth Apte and tha.b on the 13th October 1898 il
- “the date oi the document there was due for principal, interest and -
. kosha Re 3,017-14-0, ‘and that it was agreed that that sum should”
" remain as the defendant’ s deposit as long as the office. of V'zkeell;:
" was continued m rehtlon thereto . Wlthou{z interest accrum«rff
" thereon. } :

| THE INDIAN LAW REPORTS, [VOL xxxv?

In proof of the deposm Wnah Ap’oe, the defendant produees 8

The documents in vxlnch the defendant refers:to  this. deposxt'-:f

""5me all consistent with each other. In exhibit. 127 “the "letter
.. of assi ignment, he' speaks of ‘the money as his- rupees kepb in’;
resgrve by Scmde Sarkar With_Apte for the due-discharge of the :
< .functlons of: Ins offico. In exhibit 181 he Says that " the amounb

- due from hlm should be recoveled by the Sarkar from Apte as the'

cash bu‘ance in connectwn with the office’ of Vakeel depomted as”
" Thev: In exhlblt 150 dated J u]y 1902 thé defendant writing. toi,.f

© Apte speaks of the rupees as having ‘been secured W1th Apte b;y
© way-of secunty on an’oral order from the Sarkar G :

.. Apte’s only- Tetter upon the sub_]ect exh1b1(3 129 of ﬂhe llth oi'";

J une 1902, states that when the defendant obtamed the appomt-_’}f
~ 'ment as the plmntlﬁ’s Vakeel, it was agreed that the  Inoney should .
~ be kept. by Apte by way of security, and that the Maharaja had
, sent him an order to call on the defendant to pay the balance due :
to the Maharaja ‘which, havmf" been done, the defendant Tad.
. forwalded Parchure’s recelpb which” Apte had. sent’ on to the .
Mahuma, askmg for dircctions as to the return of the defend-ﬁ
a anb’s money det‘uned wi th Apte by Sy of sec\mty ’

There is no oral v 1dence Whatever touchmu the clrcums’cances

i"v’under which the deposxt was'made. The defendant merely. says

© he paid Parchure by cheque on prte, and not. in ‘cash.” The -
Maharzga has decllned 10 answer the 1nterroarat0r1es admlmstered :

. tohim on ,’thesu‘b,]ect Apte dxed m 1905 W1thout havmg been o



: exammed and hlS son, who was exa,mmed on mterrowatones denies '_ -
that a.ny deposut was made’ with -his fat her, " Parchure - alleges'ﬁf:.

5
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foz hls havmor sbood surety for h1m R

“as securlty. y

- He takes the view however that the money was heId by Apte\
for his own securxty as the guarantor of the fidelity of defendant, -
and that the deposzb was nop made at the plamtzﬁs des:re,‘ ori
- with his cogmzance, or knowledge R T~

- He says that Parchuré was szmple enough to accepb exhlblb

127 inpayment of ‘the cash balance, though neither he nor the.

Mafi oﬁicer could ha,ve any’ lecal right upon the letter to enforce .

the demand agamsﬁ Apte, 1f he deehned to: comply with it |

Now the money- ~held by Apte was, exther (1) a deposﬂi creating -
‘an actionable claim of ‘the defendant transfemble by him for~
; any purpose, or (2) money held by Apte op account of defendant,
and the pla,mtlff as security. for - the defendant’s -fidelity, in his-
agency,‘and appheable to answ er a.ny fallure by him to account, )
or (3) money held by Apte for h1s own personal secunty auamst A
any claim, v which might be made by the plaintiff against him as+
guarahtor for the defendant’s fidelity:. In case 3 the defendant

would not be entlt]ed to élaim the money from Apte, till the la.tter

had been freed from his liability under his guarantee, nor would -
the amount of the deposit be matérial to. the plalntxff as Apte 8

hablhty would be persona,l and unlimited.

In. case (2) the  deposit would be held Wlth the plamtlﬁ’ '
cocvmzance as securlty, and Apte would be a mere stakeholder °
bound to pay 1t in any manner agreed upon by defendant andy

Lt

plamtlf‘x‘
B 1229—2

GaxeaTmao |
that when the defendant gave him the letter on "the Oth of Decem= . vBAummM
ber 1901, he said he had Rs. 3, 000 in deposﬂa Wlth Apte a3 secuntyf‘fj Mamanios -
T Mumvuo

The learned J udove held that it was proved by the aeknowledg-
‘ment, exhibit 184; that Apte held Rs, 8,017-14-0in depos1t for .-
the plaintiff and was to retain the same in - his custody as long
- a3 the defendant’ occupied the position of the p]a.mtlff’s Vakeel,:
“and that, as stated in Apte’s letter of. the 11th of June;. it Was;*
agreed, - When the defendant obtained employment with the -
plamtlif to hold the sum whlch was already in depos1b Wlth Apte

“H. HmE

. Sixpr. |
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The two decuments s1oned by Apte Whlch rela,te to thls depos1t“f
are inconsistent with the theory which found favour -with the:
- learned Judge. - There is no suggestion in exhibit 184 of- any:
personal liability on the pagt of Apte for the behaviour of the;
defendant, while Aptesletter of the llth June 1902 (exhrbxt
129) points strongly 6" the conclusion ‘that he held the deposit.
at the orders and with - the approval: of the plaintiff, and was :
W1111ng to pay it back.to the defendant, if the plaintiff permitted
him to. do so. This view is supported bX the reference - byg
- defendant in’ exhibit 127 to- Scindia’Sarkar’in exh1b1t 150 to‘;‘
the ¢ oral order’ from: the Sarkar. ’

_ Either in this view of the case or in the first alternative -of an’
actlona.ble > claim, the defendant, by directing the plaintiff’s servants
to apply v1rtually the whole of the deposit in satisfaction of :the’

, balance due on-the agency aceéunt and by -giving notice of this’
dlrectlon to’ Apte, had put it ~out of- his power to deal with the: .

~deposit i in any way, and had passed the property therem to the‘f’f
plaistiff. ) .

‘ .A.fter receiving Apte s evasive letter of the 11th June: 1902 the

‘ defendsnt wrote to him again on 19th J uly. 1902 (exmblt 150),“"
_ requesting him to pay over the deposit ab once -on demand from .

pla,lntlﬁ"s Mafi Office, and stating, that the money had been 1odged B
by Way of securrty on a verbal order of the: plamtlﬁ'. o

Thls 1ette1 was gwen by defendant to plamtlff’s agent Parchure, E
with an endorsement in the followmg terms “ The above-méntioned -
letter should be shown to Apte Saheb, and he should be informed

. to pay the rupees. AndI should be favoured by commumgatmo- -

to me his reply in writing as to what he has to say.” “You shouldg

* show this letter to him through the Maﬁ Ofﬁce. Then he‘ W111

certmnly pay the rupees SO

Tt appears from exhibit 128 that the Maﬁs Ofﬁce thereafter‘
wrote to Parchure saying, that Apte said the deposit was held on’
account of a prlvate matter between him and thé defendant, but

" the defendant does not appear. ever to have been mtormed of

thls reply
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In October IJO2 thxs suxb was ﬁled mnormg the efforts made by
the defendant to have the deposﬂ; money apphed m pa.yment of
the balance due.”

When ab the hearmcr of the appeal the case Was dzscussed f1om,
the pomt of view of the letter of the 9th: December 1901, belng'”
an asslgnment of an actionable claim,’ the  plaintiffs’ pleader
suggested that the case- should be remanded as the plaintiff might
be able to adduce further ev1dence on the point.- In view of’ the
scanty evidence on the record, we acceded to thls suggestxon .
frammg issues, to draw, the attention of the lower. Court and the
‘parties, to the points arising for consideration.: The- plmnt1ﬂ' '
however, notw1thstandmg an ample allowance of time, hasadduced -
no furthe1 ‘evidence, and the defendant has examined 3 witnesses -
who carry the case no further. The learped Judﬂre -appears |
from his _]udgment on remand, to have falled to appreciate the -
points remitted to him for cons1derat10n and the bearing of . the 5
documentary ‘evidence upon them. "I we. draw presumptlons
agamst the plamtlﬁ it is not without having gnen him an

OPPOI‘tunlty of clearing up all matters appearmg in- ewdence
agamethlm. "‘ - o o v

i

Tt is clear that if Apte had the money, it could and should have

been recovered from him. His letter of the 11th June 1902 shows

he had the money, and had been in communication with the plain:
tiff about it and had Offered to pay to the defendant if permitted
to do so by the plamhﬂ’ He would, t’herefore, have had no answer
to a claim by the plamtlff fortified by the defendant’s letter of

assxgnmenf; -Apté was”a. Gwahor Sardar resident -within the -
jurisdiction of the plamtxﬁ"s Cour‘ts, and the plaintiff ‘cannot “be -
permitged to shield him from hablhty at the expense of the defend-
ant, who has, in consideration of money due by him, assigned to -

the plaintiff his property in the deposit. One of the inters

rogatories administered by the defendant to’ Apte’s son, was as' _

follows :=* Were you ever called upan $ill now to pay the afore-

“said sum by “the Sarkar?” The answer, given on- the 24th\

~October 1806 was ‘Never Was the demand made’, L

It is o well recocrmsed pnncxple that, ‘where- a creditor, has

»the control of a secunty, he is cha.rgea.ble W1th what he m1ght

i

et0.

-_—
"GANPATRAG -

BALKRISHNA :
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MAmARAJA -
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Py “ 1000, ha.ve receiv ed from it but for hlS wﬂful default See W@llzams?\r;
T GawEATRAO - Pmcem Mayer v. Mur ray(z) Peacock v I’msell(”’) I’:qlesws};

BALKMSEM V. The M erccmtlle Bank of tke “River Plate“”
CHLH. s ,
~ Mamara3a - On theé ground that ‘the money wentioned in exhibit 184 wast
- MADHAVRAO .

. Smom. held by Apté as a stakeholder;, and was validly assxgned by the:
B “‘defendant to the plaintiff in satlsfactlon of the balarice due on thei
‘agency account, being the purpose for Wh1c11 it was agreed to be;

- held'by Apte;'and that the plamtlff bemg able to recover.the:

- amount so assigned, neglected to do so; weare of opinion, that he’

.is chargeable with the amount. . We, therefore, ﬁnd on the 7th}

“and 8th 1ssues, m favour of the defendant.

. With regard to the remaining ltems demded m the lower Court.
vj»"’agmnst defendant, we do not think, there is any ground for
. -disturbing . that decxsmn Costs’ throughout paya,ble in: pro-

-portlon to-the success of the parties. . .-
' : DR .v’-Decree wme(l.;‘
| e e BiR
) G824) 18.omdS.B8L - () (1563) 82.L.J. G, PL2€6. |

o (1878) 8 Ch, D 424, IR ¢ (1878)"3 O._ P:'D. 330,

L e

-~

APPELLATE CIVIL

————

Bgf‘ore Mr Justzce Chandavarkar aml Mr Justwe Heaton-

1) CHUNTLAL, sox Axp EEIR oF ISHWARLAL® BHOGIDAS (oRIGINAL "
S July 8 PraInTiFF), APPELLANT, v. THE SECRETARY. o®- STATE - ¥or INDIAT
777 1x COUNCIL (orioryan DEFENDANT): REspoNDENT R -

‘TuE SECRETARY or STATE. ror INDIA IN .. COUNCIL (OBIGINAL‘
. PrainNtiFF), ApPPLLANT, v. CHUNILAL, Sox AND mam oF ISHWARLAL.
BHOGILAL (or1einat DEFENDANT), RespoxpENT.* :

. Mazim—Actio personalis moritur cum per=ona—.Maxzm afpplws to a?tzons in

. tort—No application to actions where contractual obligation {mplied by

L ‘:-‘ law—Govemment—Employment o shroff to accept Babaskai - cazns—-—f_

. Shroff accepting ‘Shikkai coins thstead—The coins accepted by Mint.

' ,-'foﬁcers-—lioss to Government-—Measure of« damages-—Acqmesoence or ratt-"
s jimtwn by Government, R

" On the oceasion of: callmg in the Babaahal coing fmm the Brltlsh v1llages m.
the Kaira District, the plamt]ff was. emponed by Government as g. shmﬁ to‘

C % Joint Appeals Nos, 88 and 42 of 1908
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