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In -my oplmon thls is clear]y a case in which the Court should 1909.
-exercise its discretion inrefusing to giye third party directions. ~ w.g&a.-
* The~summons is dxscharged and the third parties must be dis< ,G’g’é‘;‘“:
_ ‘missed from the action.* The defendants must pay the costs of Oty

-the third parties and the plamtlffs. S ' H&RéLAI-_
-~ . vo. -
Attorneys for plamtn‘fs Messrs. 01mgw, Lyncl& c§r Owen. ‘
;v Attorneys for defendants s Messts. Lsttle & Oo. L 'v l
Attorneys for third partxes ¢ Messrs. Tﬂakurdas & G‘o. S
Rl Mol K.~
ORIGINAL CIVIL,
S L Bef‘om My, Justice Beamane -~ -~ :
- DULLABHJI SAKHIDAS SANGHANI, PrAirTIFF, o. THE GREAT 1909,
;. INDIAN PENINSULA RAILWAY COMPANY, DerENpANTS* . ' August 28,

‘l‘f"»:ANNA 'RANU Praivrirr, v. THE GREAT INDIAN PENINSULA -
B RATLWAY COMPANY, Derenpants.t

,1\ ghgcnce qf Railway - Company—~Breach of statutory o dutby J—Injury to
: passengers with arm outside carmaga wmdow—-C’ontmbutory negligence—
‘Coiitractual obhgatwns. R ‘ :

The fact that a door on a moving train is open is ewdence, but not conclite
sive proof, of. neghgence on the pmt of the leway Company, - :
. ‘Where there is a statutory obligation, any breach’ of it. thh causes anl
accxdent is - conclusive agaivst the defendant apart-from special proof of -
_negligence, But the breach must in jtself e the cause of the accident, and -
- the rule does not extend 80 fax a8 to exclude the defence of contnbutmy
neghgence ' : :
“In view of the contractual relatwns Between the partles ‘a R:ulway C'ompany
is not liable for injuries caused to any part of a passenger which i3 outside
. the carriage in which he is travelling, provided that such -injuries. could not
* have been received had the passenger remained inside the carriage. |

.“The apphcatlon of the rule that, where there is negligence on both sxdes, the ’
negligence of the person who had the last chance of averting the accident is
"tho effleient canse therevf, must be restricted to cases where the danger was
" apparent to both or nb lesist &no of the patties beforo the accident actually
happened

* Omgmal Sutt Nou 706 of 1908 . } Original S6it No. 761 of 1008:
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THEbE two Sultb arose out of the saxe incident. : ; The plamtlﬁ's

* were passengers in an up local train of ‘the defendant Company,»
 proceeding from Mazagaon to Masjid. ~ At a point- just. before.

Masjid, a down mail train- passed, with the door of one of ‘its

“compartments open and swinging., The door caught the arms

of -the plaintiffs which - were Pprojecting shghtly outside - the-

- carriage windows and inflicted severe injuries. As a result
~‘these two suits were filed against the Company for damages,

and, as they involved the same points of law and of - fact, were

consohdated and heard tooether.

'The plaintiff charged the defendant Gompany Wxth necrho'ence-
in allowing the door to swing open and further in having in-
fringed the statutory regulations with regard to the dimensions

of carriages and of the open way between the tracks. -

The defendant Company denied - neo-ho'ence, and alleged that«

‘the accident was due solely to the negligence of the plamtlﬁs
" in putting their arms outside the windows in spite of notices to

- the contrary, and relied alternatlvely on the plea of contn-

- butory negho'ence

It was aoreed that the questmn of habxhty should ﬁrst be o

,decxded and that, if necessary, the’ questlon of damages should'

be considered afterwards. -~ . .
" Baptista (with' Josks) for the plamt1ﬁ' in the ﬁrst sult, and
(w1th Kajm) for the plamtlﬁ in the second suit :—. "

The open door is evidence of neulwence t Geev. Metropohtan :
Razlwa Yy Compam/ﬂ) Bromley v. The @. 1. P. Ratlway Company®,

‘The guard neglected his duty. -See the general rules pubhsh-v»

. ed by Government under section 47 of the Indian Railways Act,

‘ and also the Traffic Instructions Book of the G. L. P. Railway.

“-*:L

. The Company has .in addition- mt‘rmged the- standard di-

,mens1ons <The width of the carriages is too great, Whlle the -
'- space between the tracks is too small. L -

In the case of & breach of -a statutory duty, the defendant is
liable without further proof of neghgence “David Ve Bmtmmw
Merthyr Coal Company®.

"W (1878) L.R.8 Q. B. 16L.- o @ (1899) 24 Bom 1.
(3) (1909) 2 K. B, 146,/
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" The posxtlon of the Wmdows is such that a petson m the"‘.’ '-1999'-‘; e
:,:,pla,mhﬁ"s seab na,turally puts his: arm out LS Dumm;n
+The notices forbidding leaning out of the wmdows were in s“mms ~‘7
X Enghsh ‘& language -which 'very -few 3rd class passengers lg xiwl.:y
. “canread.  The defendant Company knew Jhe notices were - Co..
- disregarded. - Since the accldent, an- addxtlonal bar had been pub”.
' onthe windows, UL R e

Robe;tson (:S’tmnyman, Advocate—General Wlth hlm) for the"
X defendzmt Lompzmy - . Fn
" The plamtxﬁ's took the risk themselves It wduld be”éﬁseriéﬁs"
- responsibility for the Company to-have to look after passenger's :
- and prevenb them leaning out of windows,  All the cases show
 that a Company does not insure its passengers, but is bound only
" to ‘take reasonable care for their safety, and that only when _
~ they remain inside the carriage: Simon v. Loundon Genéral
“Omnibus CoV, Hase v. Zondon: General - Omnibus 00D, Pirie. i"’
 Caledonian Razlwa /(3) See also Beven on Nedhgence, p. 988,

~ ~ The leadmrr case on the general responsxblhty of railway com-
panies is Readkead v. Midland _Railway C’ompany(“) See also -
The Eost Indian Railway y Company v. Kalidag Mu/cerjz(") and
Hanson v, Lancasﬁme and Yorkshire Bailway Company@

If the plaintiffs had remained wholly inside the carnage the -
“gecident could not” have happened. - Thzs ls_ therefore mQSb ,
appalent contnbutory negligence, = . ’ "_ ,

~ As regards standard measurements, we had permlssmn to .
increase the width of carriages. There is no eonnection between
-the width of the space between the tmcks and the W1dth of"
_carriages. : . '

:f -~ The pla.cmg of an addltlonal “bar -on the Wmdows after the
- accident is no evidence of neghgence. Hart v, Jiancaalme am& ”
- Yorkshire Razlway Company®. -

‘Evidence shows that the guard did actually lock the door so i
that the presumptlon of neglwence is rebutted. - )

(1) (190;) 23'T. L. R. 463, (4) (1869) L.R. 4 Q. B. 89, " 7

- (2) (1907) 23 T, L.R. 616. (5) (1901) 23 Cal. 401. R

aNc) [1007] 17 Bettie, 1165, _(6) (1872) 20 WV. R. 207, :
(7) (1669) AL TN, & 261.,” :
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There 1s no ease 51m11ar to thls 1n England but in Amenca_
the case of Todd . v. OZoZ C’olon s e, Razhoafl 00.(1) in. thev
Massachusetts Court is wholly in my favour

_Baptzsta in reply —

True the Railway. Company does nob i 1nsure, but it must exerc1se;
great care. .It is liable for the smallest neghgence, though not,
for unforeseen accldents. For the degree of care to be taken, see:_
Maenamam on Carrlers, p. 5?7 and Beven on Netrhgence, p. 23.

" This case is of course - dxstmmnshable from McOawle/ W

“Furness Railway Cumjoany(z) see also Tﬁatc/» er v.- Great Weséern
: Ra»lwaj Company®, : .

Wlth reference to the standard dimensions; ‘the Company :
ought to have. widened the centre way of the track before *

. Wbuﬂdmg wider carriages. The circulars relied on as sanctioning

the increased width of carriages do not really do so, as the centre .

© way-was not widened in proportmn. The Gompany s construc-:
' tlon of the elreulars leads to absurdity, - ' - \

BEAMAN, J.—These are two consolidated suits by bwo thxrd-
class passengers, on tke defendant Company’s train, for damnges&}

~ The plaintiffs comp]a.m of i m_]unes received and attribute them':

to the defendants neghgence The defendants deny nerrlmence'v
infact and further pléad that, if there was. ‘negligence on their-

. part, there was contnbutory neghgence on the plamt1ﬁ‘s part ~
-disentitling them to recover. :

The facts, which are virtually undxsputed are, that the p]alnt- ‘
Jﬂ's were travelling by the 1-30 local up train from Matunga to
Masjid on the 22nd’ March 1908. A short way before Masjid
station, between Mazawaon and Masjid, the down Nagpur mail
passed at mgh speed. A door of one -of the. compartments on -

.- that train'was open and *swinging. It caught the prO]ectmg .

limbs of the plaintiffs inflicting very serious 1nJur1es. The first
question I am to decide is the question of liability. As to the

. second plaintiff, the defendant contends that he had - opened the’
~ door'and was standing ‘with his arni on the outside sill. About

he posmon of the ﬁrst plamtlﬁ' there is v1rtually no dlspute

O 89 Mussi207. - " moasimLorsa. B. 07.
T (3) (1893) 10 T. 1. B, 13, o
B2 A B
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He was s1tb1ng w1th h1s back to the enoune, on‘a window seat

“to project a little further, - But whether it was- five or seven
“inches outside. the window appears to me 6 be of no consequence.

The second plaintiff makes a like case for - himself. And ‘again”
e,e,the extent to which the limb was outside the window " seems un.

- .important ; though it might be important for the defendant to

‘show that he had opened the doo1 while the train. was on the
track and not in a station, and so Voluntanly exposed hlmself '

to an unusual risk. -

Thesdefendant Company demes, first, that it was in any way
guxlty of negligence. I had better, therefore, deal with that

" contention, If it be found in the defendant’s favour, there is an
_end of the case. The defendant alleges that before the Nagpur

- down mail left Victoria Terminus the guard in charge of the -

_train went down its whole length closing the doors.” It is to be

observed that while the:train lay at the platform the doors on

* the , platform side were the doors which became the off-side

dobrs as soon as the train was on' the open track. There is a -
- statutory obligation -on- “the Oompanyv to close all doors. 'This

théy say-they did. They go further and point to their own rules
by which guards are ordered not only to close but lock all doors

_on the off-side. Kmsley, the guard in charge of the mail, swears .
- that he entered the carriage to which the- door which caused

the injuries belongs. It was a compartment reserved for ladies.

* Tt was unoccupied. Accordingly, he.swears that he -put the.
- shutters up, got out, closed and locked the door, He remem- .

_vber"s-’haizing done this distinctly. Munro, the rear guard,

# Kinsley’s subordinate, corroborates him.- He swears that hesaw -
- Kinsley going down the train closing and locking the doors. .

. Dr. Fonseca, a passenger by the train, has also been called to

~ swear to this, But I cannot attach much value to his evidence, .

- Tt is.quite possible that he may have seen Kinsley closing some

' _doors and yet not have seen him ciose this door. This evidence
. shows that all the off-side doors were closed and locked in three

. minutes ot 5o before the train ‘started, I confess it seems to me
op4le=3 v o ‘ )
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w1th his arm resting on the sill, The upper part of BT e ————
natumlly pro_]ected a little, and just before the accident he was
* turning to the window to spit, which may have caused ‘the ‘arm
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a. httle doubtful whebher that Would prove concluswely that the

doors Were all elobed and locked when the train started. Cor-

tainly it would not in- England, where belated" passengere seek
" to enter trains up to thelast moment, and railway officials may

open doors that have been closed tolet them in, and forget to close
and lock them again, In the partlcular case, however, there were

.- 1o lady passengers and the compartment was, in fact, empty.
Tt is stlll possible that after Kinsley closed and locked the  door,
. assuming that he did, some passengers got a.member of the
" platform staff to- open it for him, and then finding it was a lady’s

reserved compartment, rushed off, and so the door got left open. -

‘The alternative suggestion that a passenger with a railway key

‘came up, opened the door, and left it open seems to me “too
' 'unprobable. The truth appears tome to lie between two pos-
__'81b1ht1es neither of which is highly improbable. The firstis that:-
: Kmsley is- mlstaken, and thought he had closed and locked this .
_door, but had not. - The other is that, after he had done so, some:.
* member of the railway staff opened the door and forgot to close it.
“In elther case, there -would be evidence of negligence to go to- a

J ury... The fact that a door on a moving train - is open, .is evi- =
dence of neghgence on the part of the Company: Gee v. Metro-

- politan Railway Company® ; 'Rickards v. Great Fastern

Railway Company®, - Evidence only, be it observed, is not
necessarily a conclusive proof. - And a very great Judge doubted -
whether the fact alone ought to be even evidence of negligence. .

Taking that, Jhowever, to be settled as matter of law, I should
" findon this pomb that there was negligence on the. part . of -the

Company in respect of the open door on carriage 1846 of the

§ Nadpur down mail, For, whether Kinsley forgot or omltted to
2 close and lock the door, or whether another servant of the

Company opened it after Kinsley had locked it and forgot to

“close it, I apprehend that the Company would be equally aﬂ"ecbed

with: neohgence. Tt is not alleged by the . plaintiffs that. there
was any defect in the lock or catch of the door, 80 thab once it -
was closed and locked it could not’ possﬂoly have opened of itself,"

~And it'is not the Company s case that any one unauthouzedly
',opened it after the train had left . V1ctor1a. Termmus I do not

,y.

(1) (1873) L, R. 8 Q B, 161 A ' %& gfz) (1873 58 L T. N.S I
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:1 v_accept the sugoreshon that any- one dxd so unauthonzedly by the

;;43’:{

. 909

“;guse ‘of a private rmlway ‘key m the three -minutes Wh1ch  DuzrABRI™

lmtervened between Kinsley . having, as he swears, closed and
- locked the door and the train startmor

That then, must be taken to be- my ﬁrsb ﬁndmg of fact uponA

“the-evidence. I donot wish to- reflect in any way? upon -the

- honesty of either Kinsley or Munro. But it is plain thab Kinsley

- was bound to swear what he did, and it is quite possible that he
fmay have sworn the truth, just as it is quite possible that he may -

: Jhave been mistaken, without shaking my conclusion. As ‘to
Munro, I have no doubt that he has told the truth to the ‘limib
- of his knowledge and belief, -

-x\‘I will now deal with the next questlon of law which has given
-xise ton, great deal of agrument and minute analysisof measure-
ments. Briefly, I take the rule of law to be that where there is
a statutory obligation, any breach of that which causes an
accldent is conclusive against the defendant apart from special
proof of negligence. But the breach of the duty must, in itself

. " be.the cause of the accident, and the rule does not cxtend so far

~'as to exclude the defence of contributory neghgence TfIam
rlght the result will show that this part of the case is of little
1mportance The plaintiffs’ contention is that the dimensions of

carriages were exceeded. The defendants reply that they were -

within their circulars of 1896 and 1905 and that the latter read
‘with the special sanction obtained in ‘1904, completely covers
them, The plaintiffs meet this by alleging that the sanction and
circulars are all t6 be read with the orders ‘regulatmcr the ‘mini-.
mum width of central track. Thus when the Company were
permitted to widen their carriages to.ten feet, that | permission was
“conditioned by a minimum width of twelve feet, and a recom-.
‘mended width of fourteen feet between central track pomts
Whereas in fact the Company widened thelr carriages without
" widening their track, The result of this was to narrow the distance
* between passing trains from a minimum of three feet five or six
inches to a minimum of about two feet six inches at the outside.
Assummg, for the sake of argument, though 1 am not prepared
“ 0 hold that it is so, that the plaintiffs are right, then while no .
. doubt the breach of the statutory “obligation ; coupled ith’

the neahrrcnt act of the defendant in leuvmg the door open cons

s
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B 1909, - : .tnbuted to the acc1dent 1t was nob in 1tself the cause of the acei-:

Dottasmsr dent, nor could italone have caused the accident. Asa spemal,
- BAKHIDAS © legal argument, then, standing aloue, this appears to me to-lose:
%xln"\&rv' “all point. Itis left to be a factor of the whole negligence charged
o Con -upon the defendantwhlch the plaintiff must. prove, And it is-
' ) 'therefore, in my oplmon, qmte unnecessary to go into all: the
minutie of the measurements and the terms.of the circulars and-

~ sanction. - The defendant Company admits that in. the existing

state of the track,  the > carriages being of their actual dxmensxons,

~ when the door swuncr open, it reached to within four and a Thalf,

inches of .the limit" of the crossing carriages. (I am not partlcular

~ to the fraction of an-inch because, in my opinion, that makes no

. ‘real mffetence and 1 therefare say, roughly, four and a half mches)

" Now the defendant’s case is that it is only bound_fo carry its

: passeflgers safely inside the carriages. provided for their.use.

No obhgatlon whatever lies upon it to. look to their" safetx,

- if they get outside the carriages. . Therefore, it being admitted

" that the plamtlﬁ's sustained. their injuries. outside" the limits- of

~ the carriage or carriages in which they were travelhn “they

took their - own risk and the defendant Company is in no way
.responmble If that propomtlon is correet, it is plain that

. there is an end of the case. For no matter how near the
~open door of carriage 1846 came to the surface exteriors of

_carriages on . the. up local, .no ~matter what neéligence the

. Company ‘was c\nlty of in leaving that door open, no matter

how much or how little they had exceeded the dimensions,
prescnbed by statute, no injury could possibly have been -
“.done to the plaintiffs had they kept within the carriages -
prov1ded for them, And ‘this brings me to & consxderatlon of .

the very difficult question of contributory negligence. -

The defendant’s case is that a passenger, who puts any part
. of his person.outside the carriage and receives an injury to the -
part so extruded, is guilty not only of negligence by putting .
himself outside the carriage but of contributory negligence
which disentitles him to recover against the Company,.provided.
* that, no matter what negligence. the: Company has’ been' guilty.”
- of, that could not have caused the passenger any injury so
) Ionn' as he xemmned inside the carrmgc. The pla,xnmﬁ's, on thc

-
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"{jother hand contend that restmg their “arms ‘on the s1lls of.
'/‘_,:f'the windows was as ordinary natural every-d'ay act, which was
“not even neolwence, and certainly could not have been con--
“tributory - negligence disentitling them to recover for m‘]urles
*done to them " in such positions by an act of neghgence on the

* part'of the defendant Company. It will probably be seen that -

. ‘these contentions- approach the central question ‘from dxﬁ’erent"
"points ; the Company appears to rést mainly: upon - its’ contrac-j
. -tual obhgatmns, the plaintiffs on the general principles of the
~..common law. We’ contracted, say the dgfen.dants to. cdrry
« passengers inside and not outside our carriages. 1f they put
themselves outside the carrlages they exceeded then' rlghts
under our contract; and were to that extent mere trespassers.
#*We cannot be made answerable for any injuries-which they
“courted, and actually suffered by such unauthorized acts. .The
,plaintiffs reply, we had & right to be carried safely; and to be
protected ‘against .81l ‘ordinary and expected risks. A. person .
J‘f_ is not ‘bound to-do more than look out for what ordmanly
happens ; he is not bound to guard against wholly ‘unusual and
_unforeseen contingencies. Such a contingency was the open door
- of a passing train. No'one can be expected to anticipate that
a train will passjab speed with a door wide open, reaching to‘
1W1th1n four and -a half inches of the windows of another teain,
In placing our arms on the sills of the windows, we did what
millions of passengers in this country. do every day, on the same
track, with perfect safety. Our acts in themselves were not
negligent, They were common every-day acts ; every one cioeé
" them ; and'not one'in twenty million’ has ever incurred or been.'
- supposed 0 incur  any risk by doing them. It is this poss1b1hty/
of putting the case in different ways, looking at it from different- -
points of view, involving the apphcatmn of dﬂferent prmcxples,
" 'that makes the.decision difficult. :

. - The general rule was thus stated by ‘Baron Alderson in B! ‘/t/p‘
© v. Birminglam Waterworks Company®. *Negligence is the
* - omission to do something which a reasonable man, guided upon. -
K those consuderatlons wh1ch ordmanly regulate the conduct of

(1) (1856) ll'Ex 78l atp. 784, -
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. human a,Emrs, would do, or domcr somethmo' Whlch a prudent and_'
: Duitaemiz-  reasomable.man would not do.” It ‘was not necessary for him.
Smgm‘ss « to state (goes ‘on Pollock in his. work on Torts), but we Thave
"-‘.chmfwi;z . always to remember that neghgence will not be a ground of
o0 Con o legal hablhty ‘unless the party -whosé conduct is in question is"
~ already ina situation that brings him under the duty of taking
- care. This, it will be observed, says hothing of the party’s state.
of mind; and r1ghtly. Jurisprudence is not psychology, and
law dlsrevards many. psychological distinctions, not because -
lawyers are -ignorant. of ‘their existence, but because for legal
. purposes ib is 1mpractlcable or useless to regard them. This is
_the kind of ground which the plaintiffs would take. They
_would allege, and I cannot help feeling with great show "of
" reason, that the circumstances were not such as to impose upon*
_ them the duty of taking spema.l care. . They would say, all
passengers in this country sitting by open windows on an openv
«track are, and ‘have always been, in the habit of résting their -
« arms for comfort or econvenience on the sills of the windows.
-The distance between the tracks if maintained and not invaded
by some’ object which - never ought ‘to have been there, and the
presence of which could not possibly have been anticipated,
makes this practice so perfectly safe, it has been so firmly esta..
. blished, that no passenger ought to be affected with a false kind
“of- contractual negligence ‘merely because he followed i, and,"
owing to an utterly unforeseen piece of negligence on the pmb
of the Rallway Company, was seriously JnJured .Before going,
as- shortly as may be, into ‘the case-law, I will ‘mention . the»
philosophical ground of the doctrine of contributory negligence -
. derived by philosophical Jur1sts from Arxstotle The four cate-
gorles of causation are— T

- (1) The essence of formal cause, That would, I suppose, in:

the present case, be the actual contact of the door with the arms

of the plaintiffs, ) :
(@) The necesutatmo' condmons or the material tause.- Thec;e -

would be the open door, and the arms of Efxe paasengers W1thm‘

its reachs - - - ST =
_(8) The prommate mover, the eﬂiclcnt causes



;VOL XXXIV] B ?="§BOMBAY SERIES. -

(4) 'I‘he ﬁnal eause, thab for the. sa,ke of Whmh the aet was'

:done - Thelast category has no bearing upon a questlon of this

‘to the intentional acts of sentient: bemgs

“The doctrine of contrxbutory neghorence resolves 1tself into -

‘the second and thlrd categones and the determination upon all
the factors found existing within" them of the question which of

»these factors was the efficient cause ? A plaintiff’s act may'
make one of the neces31tat1ng conditions, and so be negligence, -

But to take ‘it further and convert it into ,contnbutory negli-

. 'gence, it must further be found to have been the eﬁicxent cause”

~of the accident, -

. Then the text- book: Wmters and the J udaes have deduced a
tule of practice, which may be roughly stated thus. Wbere
" there is negligence on both sides, the test to be applied in trymg
""Ato find out which was the efficient cause is, who had the last
. chance of ‘averting the accident ? - A cons1derat10n, howev er, of -

B Eal
. the numerous cases giving rise to an enquiry into contributory

" negligence will show that this rule, though sometimes of great

'»;,use, -cannot be made umversally applicable.. In. the present

" instance, since the pla1nt1ﬁ' at any rate could hardly in fairness
" be deemed to have Lnown that the door which injured him

. was ‘open, how was he to avert the accident? True he had,’
in one sense, the last chance of doing so, but merely on the-

supposition that neither. he nor the defendant knew that the

. danger existed.  If the defendant knew that the. door was open,-
it would be as fair to say that they should have stopped their train

" as'that the plaintiff should have pulled in his arm. I apprehend

i that the application of the rule must be restricted to cases in-
. which both parties or one party at any rate is in fact aware of

: . the danger before the -accident actually happens.” I will now
~ deal with some of the anthorities, I take.this opportunity of

thanking Mr. Baptista for the great industry he has shown in -
"collectmcr every case which has any bearing on the point, his -

. ability in commenting upon them and the text-book writers and
- the zeal and thoroughness which he has shown in presenting
- his clients’ cases to the Court.. I may frankly add that my
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ISympathleq have been bhroughoub and stlll are W1th the plamtlffs.t

I cannot help ‘feeling .that these poor ‘men, doing what. their

fellows have always done with impunity, very naturally believe:
~ that they are entxtled to the:protection of -the law when they‘
- find that, owing to an_utterly unforeseen occurrence, they  are

‘maimed for life or seriously .injured; and if the law should
, turn out to be against them, I still think that the sense of most.

average men Would be with them on the genera,l merits of their
grievance, On ‘the other hand, I can quite understand' that

‘the Oompany is obhged to lay aside all sentimental considerations
~ whena prlnmple, so far-reaching and of such vital importance

to the conduoct of their business, is at stake. - But for that, I do

" not doubt that.common humanity would have impelled ‘them to
- offer some compensation -ab’ any rate to these poor men whose

injuries,. whatever- the strict legal rights of the parties may be, .

. were, no doubt, caused by the .Company’ s negligent act.- But -
& Judge has flothing-to do one way or the other with sentiment, -
"My duty is to find out, if I can, what the laW en301ns and keep :

yself stmctly to that.
, Now, it a is'singular thing that, notwithstanding the r'nillioiis; K
and millions of passengers who have travelled: over railway. -
lines "in England; and the doubtless innumerable instances

" of putting parts of their persons outside the carrmge windows, *
" the point I-have to decide is absolutely, as far as- English

Courts go, res integra. 'There' is not a single reported case of ;
the kind. ‘No' passenger in England has ever sustained injuries
in this way, or, if he has, has sued to recover damages from
the Company for thém, " Two of the State Courts of America -

" have considered the questlon The Pennsylvanian. Court has

“held that the Company is hable, « whers the road is so -
~‘narrow as to endanger prqecbma limbs, unless the windows
~ of the ‘cars are so- ‘barricaded with bars as to’ render i

1mposs1ble for ‘the’ passenger to put ‘his’ limbs “outside the\;
window.” .- New Jersey Railroad Co. v. Kennard®. ‘Stripped
of -the rathet’ ambiguous’ language in which - the prmmple of .

_hablhty is stated (whlch I quote from Beven), th1s amountq .

(1) 21 Pa. St 283
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3 ",f_"xmo' the Company with hablhty in every case Where ‘

"put their. limbs out of .the’ carriage. ~.For the remainder’ of

" the qualification amounts  to this only, that no acmdent could :

’-;have happened "Of course, if. the Company.’ make i e -

- possible for. a passenger to ‘pub his.arm. or ‘hand- Bt - of ‘thie

window, he could not possibly receive any injury by doing
‘that Wh1ch is, ex % Jpotﬁesz impossible. - Waiving that and

- going to the more intelligible ground of. the declsmn, ‘it seems

- to me - to’ really go all the way, and impose: upon the Company"

the duty of making accidents of 'the kind nnpossxble, or if the

Company cannot do that, then of imposing upon them hablllty*

for the consequences. If the track is so wide that-putting an arm

~or hand out of the window could not bring about an- accident, '

"there could be no-liability upon the Oompany because there

_could be no accident. - But taking the sense -of the decision; T v

* think that it is-elearly in favour of the plaintiffs. - 1‘or what the
+*Court fixed its mind upon was the risk to the passencrers from
a standing and . permanent penl—the narrowness of the- track
If the Company. did not or conld not guard against that, it. was

liable,. A fortiors, it would be liable for a peril independent -

. albocrether of the width of the track and auamst which it could

. nuard buch for ewmple, as. allowing & train to start on’a -

double tra,ck with one of “its doors. wide upon.. On the other

" hénd; the ‘Massachusetts Qourb decided that “there. was-np

hablhty in “such circumstances upon the Railway Company.
" That Court has adopted the rule, that zf a passenger’s elbow
extends through the window beyond the place where ‘the sash
-would have been if the. window -had been shut, the passeriger’s

. conduct Would indicate %uch corelessness as would disentitle him -

“

~ from recovering. = Todd v. Old Colony " §e.. . Railrood - Co.),

Upon' this Beven comments :. ““The point has not .arisen ‘in

" England, where there is no. 1eason to doubt that,should it, the

~ Massachusetts rule would be adopted ".And he adds.that since
‘theé above was in _type, Simon v. London: General . Omnibus

Comjmwg/(z) and Hase.v. London General Onnitus Company _/(3) hava -

(1) 89 ‘\Tass 207. S ¢} (1007) 23 T.L-R. 463
] , (3) (1907) 23 T. L Re 616
B 410-4 , .
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- 1909, been decided i m accordance w1th the above foreeast T entert,
- Duzrasnsr  some doubt Whether this-is a stuctly accurate apphcatlon of
: S“mms‘ : ‘the ruhngs in those two recent cases. In the first place, there
: I?“iwliy ‘appears to me to be aclear dletmct.xon between - the- case . of 8"
~-Co,-  man in a rmlway -carriage travelling on an open’ “track, and
~ ‘that of & man on an “omnibus, which, every one knows, has to

thread dense traflic and frequently risk close shaving, Referred

back " to the general fundamental principle of neohgence it -

' mlght ‘be doubted v»hether the' same . kind of duty, or ab. any

;mte, ‘a. duty of ‘the same degree, is imposed upon persons
. respectively. so sxtuated "What might Jbe ordinary and reason-
able care in the ‘one’ case - nmight ‘fall far short of it in_

the other. A man “on an omnibus knows that he will be,
‘constantly . ab. varymg distarices from vehicles and pavement

) structures, that at any moment he may be brought into -

) -almost actual contact with theins A man in a mllwey carriage

does not “know" thls. - He expects every one expects——that

the, track distances. will, on an open lme, be mamtamed

and that” nothing will come much nearer to him. than " the

) face ‘of a passing ‘brain. - Aaam he knows that in all ordi-

-nary clrcumstances that” will be some distance away  from

him, certamly more than a few inches. This is ‘a matter of

- common_every-day - experience on which passengers, who are

to be judged by the standard of ordmary reasonable care and

. prudence, may well claim to rely, That is one reason why I

_think the two ommbus cases do not as fully make good Beven’s

-~ forecast as that emment writer is d1eposed to think.. Another

reason is that in both these cases the Omnibus Company was

found in fact not ‘to have been guilty of any negligence at all.’

In one case the passenger was actually within the limits of the

- omnibus and was injured by a projection from some structure

~on’'the pavement: It was held that the driver could not have

known of this, and in taking the course he-did, acted with

.perfect propriety. The resultant- injury in that case had to

‘be put down to unavertable accident. In the other- case “the

‘passenger leant over the rail of the omnibus, and again it was

‘held that the course the driver took was perfectly proper and

there was no negligence at all«on the part of the defendant’
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:"'v‘Company These eases, therefore, are. dlstxnguxshable and the

~point- I.am to determine is, in my opinion, - entlrely res mtegm

- except -for the . Amerlcan decisions. True, there is the great_’;
weightrof- Boven’s own. authority. "The opinion of a text-book -
_aner 1s not binding on any Court, But where he is - ‘of such -

- eminencé as Beven, there can be little doubt thab the expression

~of his.opinion in this book has contributed to the absence .
~of all claims like the present being formulated in the Enghsh'
' Courts Further, while I admit that Beven’s opinion does not R
s bxnd me, T set a high value on it, as the considered opinion of
a very profound and philosophical student of this particular’
" branch of the law and an authority amongst text-book writers -

of the first” eminence. The nearest case to this is a Scotch

- case—DPirie v. Caledonian leway Company @, .~ There a woman

 seized with sudden illness put her head out of the carnage
window and was killed by a mail bag on an apparatus put up
by the Company to give facilities to the Post Master-General
for putting the mails on and off trains. The case was much
~‘relied -on by the defendant Company. But it appears to ‘me
'tha.t ‘standing alone, it is about as favourable to the one side

“ 4 to the other." The J ury found for the Company But it was

‘never thoughb I believe, that the decision went 50 far asto

‘cover every case in which a passenger mlght put his head out of "
a train window and so sustain injuries. ~ The facts were very

‘special and Lord Adam’s direction to the Jury shows that the
verdict really turned upon the reasonableness or otherwise of the
. manner and extent to which the Company had _complied Wlth

‘the Post Master-General’s requisitions. . Beven says “The case
- must .not. be stretched to the length of inferring that in all cases

"' passenger thrustlog his head out of window will be disentitled
to recover in the event of injury happening to him through' domg _

,’:jso O | confess that I find some difficulty in- reconcllmg this

expresswn of opmlon with that which shortly preceded it, that'
v ",o. passenger putting his arm through the window does 50 ab his -
. own risk, and that there c¢an be no doubt that the English

'Oourts, should such a case come before them, would follow the rule -
_of the Massachusetts Courts and disallow the plamtxff’s claim; -

)17 Rettic 1168 -
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10020 A[Zams v: Lancaslzzw qn(Z Yor,%s/me Raslway Co. ) was dec1ded
‘Dm.mam . on. the ground that the-injury was not the necessary. consequence
» of the Company’s “negligence in: leavmg the door -open. . It was:

R ML‘;A Y. E afterwards much reﬁected upon and has httle -bearma on the
: CU o presenb €aSe; § e S e :

',L,

,

T Gee v, Metr opohtan Razlwa 72 Compan J("> 'the" facts
. were: that the plaintiff got up'and placed his hand on ‘the: door in’
order $6¢ look out:at the lights of an approachmg statlon The’
door flow open, the ‘plaintiff fell out and was injured. The case
was-argied on a tule before the. Exchequer Chamber, and Kelly
C. B. laid it:down that there was not only eV1dence of negligence’
on: thie part of the defendant” Company but evidence of - liability
(which’is:a différent thing) to go to the J ury further, that there .
‘was no-question’of ‘Contributory neghgence raised ort the rule, .
-so- that: was: tob “to: be considered. - \/,[artm B. thought t'hat
' theje was- & question: of. contrlbutory negligence which - was
pwperly left to the'J ury.: And his observations on: the point”.
are instructive,x He' relies & good deal’ upon: the- railway being
an. mnder-ground railway, where there is little -to look at but
walls, and-also-upon.the windows being batred, thereby warning
passengers that there was dunger in putting their heads or hands
oub of the windows: ‘He says: * Therefore 1t seems to me that
_you cannob possibly shut out from the consideration of the J ury,
‘whether ‘or not a man may . not do wrong and know that ke is-
doing wrong in - putting his head' or-hand out of the- wmdow.
As’T understand the gist of that learned J ud«e s remarks, even -
had: the. -passenger 'pub his‘head or -hand out of the window, that
. would have been matter. proper to be left to the Jury: on a plea
of ; contrlbutory negligence and ought not to have been withheld'
from’the ‘Jury as matter: of law conclusively disentitling thc .
. plamtlﬁ' from ‘recovering.'. The whole of Brett JVs judgment is-
~useful. He says ¢ was_there ﬂv1dence that it (/.¢., the Company’s-
i neuhgence) was the sole cause ? Now tliat becomes somewhat
complicated, .~If- dunno the “plaintif’s case an“act of his was’
proved, which was so clearly contributory. to. the accident, that it
would be- unreasonable for any reasonable man to find to’ the’
contrary,.and-if - “that act Was 50 clearly a neo-hgent act that 1t

M) (1869) L, B. 4 ¢ P, 780 -+ (1878) L B8 Q, B. 161.
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fwould be unreasonable in Teasonable - men to find that it was. not - lsoo
_negligence, so that any Cotwrt Would upon either of those points,’ Drizanmr.
“immediately set aside a verdict of the . Jury, finding the-contrary: - ‘SAKE',I-DAé .
_of either,”] am’-not prepared to $ay that. theJ udge might ‘not™ - '1%1{;71:'1;; -
“then rule that the plamtxﬁ‘ had failed to.put’ forward evidence -, Gov:
“upon which a Jury’ might find in his’ favour' thatthe accident’ '
was solely caused by- the defendant’s negligence.”’ Now this -
‘appears to me hard ‘to reconcile with what ‘had- alfeady fallen”
from:Kelly C. B, and 'Martin B. . For if ‘merely putting a head”
‘or hand out of window is. neghgence of the kind indicated by
Brett ;J., then that fact being proved, would justify-a Court in
" withholding the question from the Jury and at once non-suiting
the: plaintiff, " This was what the Scotch Court did in another case;.
In Zoal v. North British Railway. Company®, the pursuer complain-"
ed that while standmg on the platform of one of the. Company 3
’stablons, one of thexr trains ivas set in'motion, with a carriage
-ddor open, and that the door struck ‘and-injured him. The
" Court, of Session non-suited the pursuer ou the ground that there
was no relevant averment. This, however, was. reversed ‘in the’
Lords. "I. only ‘mention ‘this’ case, otherwise having no bearing -
on my present enquiry, as an illustration of the lenvth to .which-
the Scotch bourts will go in deciding upon the pleadmgs whether
or ot there are facts to' be Taid before a Jury at all; possxbly,
therefore, useful iu considering - whether, when the plaintiff
admits that he was travelling with a part of his person outside-
the carriage; any injury to that part would entitle lnm to mam-
tait an action for damages against the Company. =~ . ‘
“Richards v. Great ‘Bastern” Railway C'ompany(z), ista’ “caso
followmcr Géev. The Metroﬁohlan Railway Company /('” iand the
two cases together seem to me tobe direct authority  for this
. propos1t10n and this propos1t1on only, that. the fact of a door.
~being open on a- tmm is* ev1dence oi negllo‘ence on the parb ot-'
jthe Company." _ o ’
, Graﬁam Ve Nom% Lastem _Razlway Companym was the case of a4
g 'Guard on a dommant rallway, who suﬁ'ered injuries to h1s head :

3 ﬂ) [1908] Al c 352. C (3) (1873)L R.8 Q. B. 161, B
@ (1878) 28 LT K. &c711l ~ ", @ (1866) 18 C. B, N. 5,200,
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from a post on the °ernent 1a11way whlle lookmg out in the dls-
cha.rge of his duty The ground of the decision against the defendr

. ant Conipany was the Jury’s finding of fact that the post was putf
“up in a position dangerous to a guard whose duty it was to look.’

out of his'van. It cannot be inferred from this that the declslonl
or the J ury’s verdict would have been the same had the gu&rd:
been under no obligation to look out. Passengers are under no’

‘such obligation, . But read with some of Beven’s own. 'obs'er-'b
- vations on the Scotch_case of Pirie v, -Caledontan Railway Com~"

* pany®, an impression may be created that a- Company is bound

~'not to. construet its-track.in such a way as to be a trap for

unwary passengers. So that were an-injury occasioned to a
passenger whose head or arm was out of the window by some

‘structure on the track ‘which came very close to the window,
- and could fairly be regarded as a trap, it would appear ‘that-

Beven - wenld ‘qualify, or might quahfy, ‘the opinion he has

"'expressed against the right of passengers, who extrude any’

portion of their persons from the carriage, to recover for m3ury.
For this rule must be uniform and reducible to a definite prin-
ciple if it is to be a rule at all. It could not be a rule, and yet
_susceptible to modification in such cases as Beven suggests, -

~ Nor -would its application in such circumstances, as fax as I can

see, be hielped by addinig that if the Company built a line full
‘of such traps, its construction as a wholé would be deemed t6 be.
negligent and careless. For, sx Aypothess, if the passenger did .
not put any part of his person out. of the window, no number
of such traps, no degree of propinquity could possibly cause him

_an injury.- These appear to me to be the only cases which have
anything like a direct bearmg on the present question. :

D%HMZ, lelow, and Wezford. Razlway COmpan y V. Slah‘ery@)
declded that there was evidence to go to a Jury ona disputed ’

* question of fact, though several of the learned Judges of appeal

thought that on the facts alleged by the plaintiff himself there

". was- not,. . The p]amtlﬁ’ was crossing the line at a place where

this was forbldden. ‘He was eaught and killed by the incoming

expresq.v The exprees was bound to whlstle, and the ~engine.

(1) 190’7) 17 Retlue 1165 - (3) (1878) 3 App. Cas. 1155- -
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dnver swore that he had whistled thee, other-. servants of the :

" Compa,ny supported him," The plaintiff’s evidence was that -if
- the ‘whistle had'been" sounded - they must have heard it but did
“not. ‘Apart from that, the point of interest ‘was: that where
‘there ‘was evidence that notwithstanding the Oompany had put

‘up warnings and prohibitions, these were consxstently disregdrd-

ed, and no effort was made to enforce them, that too was evxdence»

‘to go toad ury. In this case the defendant Company contends

‘that it ‘put notices in the compartments with the words “Do-
not lean out of-the window *legibly written in English: Evi.-

dence too has been given that the guards of .the Companyv

frequently tell ] passenrrers WhO are leanmn out'of window, not ‘

todoso. g : - - : IO

g

In Hzmsou v. Lancashire and Yorkskire Razlway Comzmn Jm the

\

"pla.mtlﬁ was injured while sitting in his carriage by a pro.]ectmnr '
' _piece of timber which was being carried on a passing goods train,

- The timber was loaded on. & truck secured by a chain only, ard

" not in the best Way by stanchions.. The question was whether.

-~ the ' plaintiff ‘had successfully proved negligence. The mere

’ ;happemn« of the accident was thought not to be sufficient. That

‘early doctrine was founded on a decision of Lord Denman
Cin Cau)ue v.. London and Brighton RazlwaJ Company®.. . In
- some. cases res ipsa logquitur, the.sccident may be of such a
* nature that negligence may be presumed froni the -mete occur-

~rence’ of it, - But when the balance is even, the onus is on the ,
- party who relies on the negligence of the other to turn the scale..

That is now, I think, the accepted tule. "And here while the

swinging door might be thought at first to be a strong instance

of res ipsa loguitur, the Company s defence has to be taken into

{- account, It then appears that if that defence ‘is sound, it was
" not the open door which was the cause of the accident at all, but
* the fact that the passengers were outside and not inside their
_ carriages. If they had been inside the door ‘might have swung

as'it~did and’ done them no harm. Had the door struck the

N compmtments and so caused injury to the passengers inside, then; -
: ‘_mdeed I thmk that the C‘ompany would have had to admit that

W (1872) 20 W B. 097. o (1844) 5q B, e,

g

DULLABEIT

. ~Sagnmas

B o A
- Rarway .

5. .

ot

~Ca -



A6 - THE INDIAN LAW m’om oL XXXV

1909, res zpsa loquitur and would ha,ve found 1t hard: to-plead that there:;
. P E— was no neghaence on theu part ‘which being the cause of the"
- SARHIDAS accxdent rendered them liable to the persons 1nJured g
AR .
. i&n&&{ . - The next -case c1ted by Mr. Baptista is Cooke v.. .Muﬂaml :
“Co.. - -Great . Western Railway of Ireland®.. Here. ‘the Company

kept a. turntable unlocked and therefore dangerous to the chllchen:,
niear a public. road. The children . obtained access to the tu,rn-;‘
table through & well-worn' gap in.a hedge.which. the Company
were -bound by Statute to keep in repair.” A child playing. on”
. the turntable was seriously’ injured and 'it. was held that theré -
- was evidence of actionable negligence on the part of the Rallway ;
- Company. .It was found thet there. was a gap in the hedge -
although the Company were bound by Act of Parliament to ;
~ maintain the hedge, but it was also held that this mere breach
»..,__of the statutory oblxgahon was not the eﬁ’ectlve cause of . the;
~ accidents : : - :
A ])amd V. Bmtanmc Me; tlz J? C’oal Oom]mn J(Z) was a case undel-_
. the Coal Mines Rerrulatlon Act, and the Court held that a breach
. of the statutory duties imposed by that Act' rendered the defend- -
‘ ant Company liable for .negligence without special proof” of
_particular personal negligence. * But there -the i 1nJury was, direct- -
ly caused by the breach of the obligation; : :

. In McCawley v. anecs Railway. Oompan 5@ 1t was . held_, _
“that the pla,mtlﬁ' a drover who was carried free at his own risk;,
according to his contract with the- Company could not recover .
for an injury, although it was alleged to have 'béen caised by the . -
“ gross and wilful negligence of the Company.” . The principle.
of this decision may be extended to such a case as the defendant
Company here relies on ; for if it be truly a part of the implied
- agreement bétween passengers and the Company that the former,
~are to be carried inside and not outside the carriages, then'it, -
appears to me that if they insist upon putting themselves outside..
- the_ carriages they do so at their own risk like the drover,:
McCawley, save only that he consented to take'all risks inside, -
“or outside ' the carrlagcs in which he was travelhng Thxq -

ey [1909] AC2e o [19(9*21{ B, M;
o (1872) L.R. 8Q.3. 5.
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 decision brings. into,-strong_ belief the contractual basis.of the

’« respectlve rights and liabilities of passengers and carriers. - And .
- it goes some. Way at least towards eonﬁrmmcr the detendant’
_ contention, that in questions of this kind, no hablhty at all can
be fixed on the Company ‘which they did not contrach themselves
' mto.

© Crocker v. .Banks(l) was the case of a girl employed in a soda -
water manufactory. She was injured by the explosion’ of a bottle.
-.She had been warned to wear a mask and such ,masks were
' provided. Nevertheless, the Company defendanb was held liable,”
" although the plaintiff' had ‘neglected to put on the protecting
.mask. This case i§ cited, I suppose, to show that the defendant
Company here cannot evade liability on the ground that they
had put up notices, warning passengers not to lean out of the

‘windows, and had also barred the windows. It was said by the -
" Master of the Rolls in giving judgment that the precautions

which the' defendant had taken showed that he was aware of the

danger. “And an argument from that is directed against the '

‘ Compa,ny It 'was held not to be contributory negligence ‘on the’
. parb of the plaintiff that she had refused to obey the caution and’
avail - herself of the protection of the mask. So hiere, I suppose,
it mlghh be contended that-it was not contributory negligence on .
~ the part of the plaintiffs to disregard the notice in the carriage and
ignore -what was implied by putting bars across the window,
But I do not think that the dnalogy is very close, or the author-
ity directly in point. - Much in- Crocker-V. Banks®)" appears to

" have.turned on the tender age of the plaintiff, Further, it-does

not appear to have ' been ‘decided on the basxs of a strlct and

deﬁned contraotual relation. -
L

Blytlz V. memyﬁam Water-worlcs(z) was . case of mJury
.. caused to the plaintiff by the bursting of some.of. the defendant’s

pipes under pressure of extreme cold. .I do not think it has’
much bearmg on this question. It was.cited, I.believe, - in.- -sups
" port of the same general argument as that.which was founded
~on the precedmg case. 'The Judgmenb of Alderson B., however,

-~

LW (1888)4:T.LR 324. }
T 34,16—5 ,

) (1856) 11 Ex, 7oL,
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1009. 'contams the genera,l deﬁmtmn of neghgence Whleh has met w1th
" Duitasmsr  the approva.l of subsequent text- book Awmte.rs,_ and ¢ on which the

?Axffn“s V "plalntlffs here rely.
~GLP -
JRanway . In Wakelm 2 Lomlon and South Western leway of Irehmd“)

' .‘,"" - 1t was held that, assuming there was negligence on the part
~of the defendant Company, there was no evidence to goto a
“jury connecting that negligence with the death of the man killed -
‘at the level-crossing. There are weighty observations by Lord"
- Watson in giving judgment which, I think, I may quote with -
advantage. “It appearstome that in all such cases the 11ab1hty
of the defendant Company must rest upon these facts,—~in the -
- first place ‘that there was some negligent act or omission on the _
part of the Compa,ny or their servants which materially contri-
buted to the injury or death complained of, and, in the second -
“place, that there was no contributory ne?viig'ence on the part of *
the 1nJured or deceased person. But it does not, in my opmlon,
necessarily follow that the whole burden of proof is cast upon
“the plaintiff. That it -lies with the plaintiff to prove the first .
of these propositions does not admit of dispute. Mere allegatlon
. or proof that the Company were. guilty of neghgence is al-"
-together- irrelevant; they ‘might be guilty of many neghorent
acts or omissions, which might possibly have occasioned injury -
“to_somebody, but had no connection whatever with the i 1n1ury for
- which redress is sought, and therefore the plaintiff must allege
and prove, not merely that they were negligent, but that their
 negligence caused or materially contributed to the injury.”
Now, applymg those observations to the facts here, We may. go
- 5o far as’ to- hold that the plaintiff has proved an act of negli-
gence which (apart from the strict contractual relations set up -
by the defendant) materially contributed to the injury. Butif it
~ only contributed « materially * or, for that matter at all, because -
of a breach on the plaintiff’s part of his contractual obhgatxon :
‘to.remain inside the carriage, if apart from that breach there :
" would have been no material contribution to the accident by the
defendant because there could have béen no accident at all, the~
: bearmg of these remarks ab any rate so far as they mxght be

a

, (1) (1886) 12-App. Cas, 41. -
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’,supposed to favour the plamtlﬁ’ a,ppears to me to be entlrely
. changed. Lord. Watson goes. on.—If the plaintiff’s evidence
“were sufficient to shew that the negligence of the defendants did
: materlally contribute to the injury, and threw no lwht upon the

question of the injured party’s negligence, then I should be of

opinion that, in the absence of any counter-evidence .from the
defendants, it ouvht to be presumed that, in point of fact, there
- -was no such eontrlbutory negligence.” Those remarks were
- made with reference to the facts of that case. The man who
was killed was found dead on the line, and no one kuew how

“the accident had happened. But that is not the case here. For -

the Court is in full possession of every fach. . The Courb knows

exactly how this accident happened. It happened owing to.two

contrlbutmg causes : the door of the down mail being open, and
_the arms of the plaintiffs being out'of the windows of the up local,

" The only question, therefore, here is whether the latter circums

" stance is to be taken a8 the efficient cause of the accident ? There
is no question here of the shifting of the onus of proof; which
 was the point most debated in Wakelin v. London -and
Sout/a Western Railway of Ireland®, for all the facts have been

‘ v1rtually admitted from the commencement, excepting, of course, ’

the manner in which the door came to be opened, and the precise
‘extent to which the plaintif’s limbs protruded. '

*In Cockle v. Londow and South-Bastern Raiiway C’ompa@@, the

Judges appear to have taken different views of the liability of a rail«

- way company, insuch circumstances as were there disclosed. This,
however, was the case of an alighting passenger, and different
prin'eiples apply. I do nob think it needs any further notice.

Now if I turn to some older cases, T find that Parke B. laid it
T down in Bndge v. The Grond Junctwn Railway - 00mpanj(3’
* approving .Butterﬁelfl V. Forrester (4)_ “there may have been

negligence in both parties, and yet the plaintiff may be entitled

. to recover. :The rule of law is laid down with perfect correct-
ness in the case of Butterfield v. Forrester®, and that rule is, that,

o ‘(18%6)' 12 App. Cas. 4L~ ® (1838-) 3 M, & W, 244,
@) (1870) L. R.5 C. P, 457, * 4} (1809) 11 East. 60,
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- 1900, "'althourrh there may have been neO‘hgence on the part of the\

T Duriasms plamtlﬁ' “yet, unless he might, by the exercise of ordmary care,v
SAK"‘;D“‘; . have avoided the consequences of the defendants’ negligence, he-
: RG;I rl,évl,ii is entitled to recover: if by ordma.ry care he might have ﬁvmded:
- Co, thern, he is the author of his own wrong.. That is the only way

" in which the rule as to the exercise of ordlnary care 1s apphcable-’

to questlons of this kmd ». BoE

_ In Scott v, .l)ondan Dock C’ompmg/ﬁ) 1t was held m the
" Bxchequer Chamber by & majority of the J udO'es that “i
an action for personal injury caused by the alleged: neghgence:
of the defendant the plaintiff must. adduce reasonable’ evidence
- of neglwence to- Warrant a Judge’in leaving the case to the j jury.
But where the thing is shown to be under. the manarremenb
of the defendant or his servants, and the accident is such
28 in the ordinary course of things does‘*'net'happen if those
. who have the management use ;proper care, it affords. reasonable
evidence, in the absence of explanation by the defendant, thab
the accident arose from want of care.” Arguing from that case;
" ,which was a dockyard case, where an inspector was. ‘injured by
six bags of stuff falling on him, the plaintiffs might, I suppose,J’ g
“say that here the door of the down mail was in the management
., of the defenda,nts, and that what happened was. what does not -
ordinarily happen, and so forth. But although I see that argu-
ments of that kind may be drawn from many of these -cases, I
‘miss in all of them the one point of identity with the presemt
case which I so anxiously seek, These are not cases founded on
the contrabtual relation of the defendant to the plalntlif and the *
resultmg obligation to do certain things and ‘avoid doing certain
things, and not others, which are not in the scope ot‘ the risk falrly
,reused by the understood terms ‘of the contract

1 m1ght indefinitely extend this exammatlon of the case- la.w. .

I have carried it this length rather ﬁo,saﬁlsfy the plaintiffs and -

~ leave them no room to. think that the, Court has not given the

' fullest and most careful attenion to every point in their case, -

~than for any practical use, to which I feel T shall be eb_lé to put
© @ (1865) 3 H, & O, 596,
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For after studymc these and - many other cases, as well as B “1909.
the dlcta of the text-book writers, the point I-have' to decide. “Durtasm
appedrs. to me to remain precisely where it Was—unamphﬁed \MKHIMS
umllun‘nated Wehave these facts, Passengers in this cotin- I({}Mi WEY
“try habitually and almost universally travel with their arms .. ' Co.’
‘thrust out of the’ wmdows ‘of their crowded compartments 3. not
1hfrequently they thrust their heads out too. When they are
‘sitting by windows it is.almost impossible for them to help
resting their arins on the sills, and when. they do this some part; .
at least, of their arms must project outside the limits of the -
carriage, - Before the new type of carriage was introduced, they
could do thls, in reason, with perfect safety, For other project=.
ing parts of the carriages would have afforded them eomplete
sprotection. against such an accident as has overtaken these un-.
fortunate plaintiffs.  But with the new type of corridor car the
cconditions have changed There is nothing outside the car to
shelter limbs agmnst passing objects. So”far, then, as the
simple rule of observing ordinary care goes, the ‘plaintiffs may '
quite fairly claim to be within it. Indeed, as I have said, any
‘number of passenger might do what these passenwers d1d any
number of times and come to no harm.

T

But although they may do this ab thelr own r1sk and usually ,
Wlth impunity, ought they to do it, and if they do it, and are
injured; can they. make the . Company liable. to compensate
them ? The COmpany has ‘put up notices forbidding- -passengers
to “lean out of the windows. ”” And I think that no distinction
can fairly be drawn to the Company’s disadvantage- between
« lea.mng out »” and putting arms or heads out. S

Aaam, the Company have placed bars across these windows.
‘The bars are not closeenough to prevent passengers protrudmg .
their arms. But they would ke a warning. Men of -sense
might suppose that the Company would not bar the windows
_ were there no risk at all, if travellers chose to loll.out of them.
Acaln, whatever may be said of the limits of reasonable care and
.\ prudent conduct while the- train is running on. an open track
.‘alone, the conditionis are changed as soon as another train crosses.
Ordmanly the most rash and curious English traveller, who, as
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1o, ’long as there is no apparent risk of that kmd menacmcr h1m,
Dunmm.n ~ will lean out of window to admire the view, instinctively draws:

SAKHIDAS " himself well within the compartment while another train is pass-
: R(ixiwl;y ing.: True he has every reason to believeé that nothing-on that
© Co.  train will reach his carrage window; he may rer upon the Com=

" pany seeing to that. But however that may be, instinct seems to’
side.with the strict rule of contract and remind him that he ought

- to beinside and not outside his carriage. For no human foresight -
and care are infallible. - Such an accident as an unfastened door

- is -always a possibility—a remote possibility. But the English

~ traveller Would not take the chance. He would almost certainly -

~ draw back into his carriage the moment he knew that another-
train was about to pass him. Ind1a,ns are differently constituted.”

- They have ‘not, perhaps, had the same amount of experience,,
and the conditions of tra.velhng by -train in this country-are:
dlfferenb from those which obtain in a country like England ot
America. So that perha,ps the-same instinet of self-preservation :
has not yet been developed in the average Indian passenger. .
But is the Company to know and reckon with this? The point’

 is of vital importance to the defendant Company and to- all rail- .

~way companies in this country ; it is essential that they should:
“have a clear decision upon it—a decision, too, upou the principle -

- for which the defendant here contends, ~ The true issue comes to
this—is the defendant Company liable for injuries caused to any-
part of a passenger which is outside the carriage in_which he is
~ travelling? To decide the case upon any other ground, any"
, ground less sharply defined than that, would defeat the object
- with which alone, I believe and hope, the defendant Company has -
contested “the plaintitfy’ claims. In my opinion the defendant
is not liable. I cannot whittle away the principle of- this
decision by any qualifying words. It must stand or fall- upon
its own principle. And that principle, if it be good law, would
 seb all questions of this kind for ever at rest, If Courts attempt
" to refine upon it by qualifying words and phrases such as that
passengers may extrude their limbs in reasom, or anything of
~'that kind, there will be no end to disputes, But if it be once

" held that a passengerr has no right of action against a railway,

‘Company for injuries suffered to any part of his person volun-
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L tanly placed ab the moment the m_]ury was. mﬂlcted outs1de the’ o
carriage, all future uncertainty is dispelled, and I do not doubt".
-5 vast amount of litigation -will be averted. - I canuot allow,
- if the principle is sound, that a passenger is in any better caso’ -
- if he puts half an inch of his person only outside the carriage,

" than if he puts a. yard. of himself outside, If any distinction
" of that kind are admissible at all; I should say at once that this
~’is'a case in which the plaintiffs were entitled to the full bene-
fit of them. I"do not believe that even the second plaintiff was
‘standing outside the carriage as the defendant contends. I am
~ quite prepared to accept his own account of the manner in which
he came to be so seriously hurt. I do not attach any weight to

the evidence led by the defendant Company to prove that he-

~ had _ope._ned the door and was standing with virtually his whole
N arm outside the carriage. I do not think the witnesses who
- “speak to this would have been in the least likelyito have observed
- what, the second plaintiff was doing. Besides, had he been so

. standing with the door open and facing the appreaching train; I

" can bardly believe that he would not have noticed the swinging

* door and withdrawn himself into safety. The case of the first

; 'plamtzﬁ' is plain. I have no doubt that he has spoken the
truth. Iam quite prepared to accept his story and his brother’s
measurements. . I will take it fo be the fact that his arm was
- not -more than- five inches or so ab most outside the window
“According ‘ to the principle upon which I am deciding, that’
. makes no difference at all, His arm ought not to have been
“ou'tside at all, not the fraction of an inch, Now, acceptmg the

. principle as the basis of this rule of law, that a passenger must

. travel inside and not outside his compartment, and therefore
. that if he does travel outside, he does so entirely at his own
risk and.the Company cannot be held liable for any injury
. which he suffers in consequence,. it comes to this, that a passen-
- ger who' gets injured owing fo putting any part of :his person
o outsnde his carriage is guilty of contributory negligence, And
~".it would follow that where the plaintiff admitted that he had
g mcurred the injury in this way, no matter what neglwence there
. might be on the parb of the Company, he’ would have no case to
. lay before a.vJ ury. . The J udge would be bound to enter a verdict

-
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1009, for the defendant on the pleadlngs. And that I take to be the
 DoizaApmir true law, notwithstanding the apparently[conﬂxctma dicta of
R S‘fxg‘i,“s ~ many of our most eminent Judges, to which I have already refer-,
. GLE red.. Supposing I am wrong here, and that thisis a casebwhich in:".'
: ‘B'”é‘xu; Engla.nd ought to be left.to a Jury, then the further question

" would arise, whether the accldent was caused by the negligence
~of the plaintiff in putting himself in a position of risk, or to the
neghgence of the defendant, ~In this particular case were that
question to be tried by me as it would be tried by an ordinary
~Jury, I should hesitate long before I decided that the plaintiffs
~ were not entitled to compensa.tlon. I am pretty sure that any
-average English Jury would find that they were. AndifI
" were nob bound bv any rule of law such as I have enunmated ‘
which .restricts - the Compa,ny s *liability for = accidents’ to
' such s happen to passengers inside their compartments,
were I merely to treat the case on general principles of ordinary
prudence and "average . conduct I think that I should find’
that the accident was. ca.used by the negligence of the Com-
pany, and not by the neghcrence of the plaintiffs. I do not. feel
“ ab liberty to give. _effect to that strong leaning of my own mind.
I cannot resist the conviction that the principle upon Whlch the
‘defence to this claim is based, is the true principle. . And whﬂe~
on the one hand it may appear to work great hardship on these
unfortunate men, on the other any derogation from it (if it really
be the law, as I believe that it is) would expose all railway com--
panies to unfair risk, harassment, and expense: There are two.
sentimental sides even to thisparticular case, though railway
companies are little in the habit of expectmg, stnll less of
- receiving, ‘sentimental mdulgence. :

I must therefore hold, lookmg to the pecuhar obhgatlons
_under which a railway company lies—essentially, as I under-
stand, contractual obligations—that their liability - in these two
 suits -is’ discharged by the “admitted: facts - that the 1nJur1es
complained of could not have been suffered had the plaintiffs
remained inside the carriages in which they were travelling, It
- therefore becomes unnecessary to go into the question of damages.
Looking to all the circumstances. of the case, bearing in mind that
it-is ‘a- new -point upon which the plaintiffs might »very.re'ason‘-
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§ ably have expected in thls country, ab any rate, to succeed looks -
’mg $0o to the injuries they have suffered, I think that it will be

“fair while dismissing their suits against the' defendant Company
: to leave all partles to bea,r their own costs,

Atborney for-the plam’mﬁ's 8. B. Mehia.
Attorney for the defendan&s Messrs. Little & C’o.

K 'McI.~ .

APPELLATE CIVIL.

———

’ quore. My, Justice C’/mndavar]mr and Mr. Justice Kniyht.

‘GADIGEYA, apormrvs rarmer ADIVEYA HIREMATH (oRIGINAL
PLAINTIFF), APPELTANT, ». BASAYA mix MALLAYA RAPATI. axp
. OTHEBRS (ORIGINAL DEFENDANTS), RESPONDENTS*

Regulation IT of 1827, section 21—CQaste questwn-—Owél Court Jurisdictioh- '

" Suit fo be declared Ayya of .Hirematk aml to restrain defendant Jrom so
- styling himself. .

The pla.mtlff sued to obtain a declaratlon that he was entitled to the foos

‘and privileges appertaining to the Hiremath at Kamalapur by reason of his
title to bo called the Ayya of that Hiremath, and to obtain a perpetusl injune-

* tion to restrain the defendant from using the name of “Ayya of Hiremath.”
The plaintiff’s complaint ‘was that the defondant had assumed a name to which
the plaintiff had the exclusive right, and that that assumption would enable, as

. it had enabled, the defendant to attract to himself a large number of the plaint-
if’s followers, and thereby appropriate to himself feos, w}nch would .otherwise
have been paid to the pla.mtxﬁ‘.

Held, that it was a claim to a caste office and to bo entitled. to perform the '
. honorary duties of that office orto enjoy certain privileges and honors at the
- hands of the members of the caste in virtue of that office, - Tt was o caste Yquestion

‘not cognizable by a Civil Court.
' Held, also, that the fact that there had been no allogation of any specxﬁc
damage by reason of the assumption by the defendant of the namo of Ayya of
Hivemath, and also the admission that after all the result of the assumption

of that name would be merely to enable some of the followers of the plaintiff to .

go over to the defendant showed that what the parties had been fighting for
was melely a questmn of dignity under the cover of a religions office, If the

o * becond Appcal No. 133 of 1909.
"B 416—6
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